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CURRENT TOPICS 


Town and Country Planning Act, 1954: Closing Dates 
for Claims 


Persons who hold claims on the £300 million fund under 
the Town and Country Planning Act, 1947, have until 
30th April to apply to the Central Land Board for any pay- 
ment to which they may be entitled: a reminder of this fact 
was issued on the 22nd March by the Ministry of Housing 
and Local Government. The Board have already received 
over 36,000 applications, but it is believed that many others 
are outstanding. The most important cases where a payment 
may be due are stated by the Ministry to be (i) where develop- 
ment charge has been paid on the land covered by the claim ; 
(ii) where the land concerned was sold or leased for less than 
_ its full value to a public authority before 1st January, 1955, 
or privately before 18th November, 1952 ; (iii) where the land 
was given away before 18th November, 1952; (iv) where the 
daim was purchased before 18th November, 1952, and has 
been owned separately from the land. Persons who do not 
hold claims on the £300 million may also qualify under 
i) or (ii) if they bought land in respect of which a claim had 
been made. The Central Land Board have sent forms of 
application for payment to claim holders whom they have 
been able to identify as having paid a development charge 
or as having sold their land to a public authority, but anyone 
who thinks he is entitled to a payment for any event which 
occurred before 1st January, 1955, other than a planning 
restriction (see below), and has not received an application 
form, should write to the Board for one without delay. 
Claim holders who have been refused permission to develop 
their land, or have had onerous conditions imposed on a 
grant of planning permission, may be entitled to a payment 
from the Ministry of Housing and Local Government. The 
dosing date for applying is 30th June, if the planning decision 
Was given before the end of last year. Forms of application 
can be obtained from any local authority. Reference should 
also be made to ‘‘ Town and Country Planning Act, 1954— 
How to Claim Payments—A Guide for Owners of Land ”’ 
(H.M. Stationery Office, price 6d.). 


Call up and Deferment 


ADMINISTRATIVE memorandum No. 494, issued by the 
Ministry of Education on 21st March, contains the arrange- 
ments for 1955-56 for the deferment of students at universities, 
and certain full-time students at technical colleges and other 
institutions, for deferment to remain at school and for early 
callup. These are very largely the same as those announced 
for 1954-55 in Administrative Memorandum No. 464, which 
it supersedes. The memorandum provides, inter alia, that 
men intending to take a professional qualification or to enter 
into articles after completing the university course may ask 
for further deferment; always provided they go straight 
from one to the other and are able to complete the articles 
or obtain the professional qualification before passing out of 
liability. 
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Rule of Law 


THE setting up of a new Division of the High Court of 
Justice, to be called the Administrative Division, is among 
proposals made by the Inns of Court Conservative and Unionist 
Society in a study published on 31st March (“‘ Rule of Law,”’ 
Conservative Political Centre, boards 2s., cloth 3s. 6d.). 
The study was made by a committee consisting in the main 
of practising barristers, including Conservative Members of 
Parliament, under the chairmanship of Sir PATRICK SPENS, 
Q.C., M.P. ‘‘ What brought us together,’’ the authors say, 
‘““ was the realisation, forced on us in our workaday pursuit 
of justice, that the present system of administrative law, 
involving a profusion of decisions taken in the exercise of an 
absolute discretion, frequently results in harshness and 
inequity to private citizens.’’ They consider that appoint- 
ments to tribunals should be made by the Lord Chancellor 
wherever the Ministry concerned is likely to be a frequent party 
before the tribunal and that where functions are judicial, 
as with rent tribunals, the chairman should have legal 
experience. Inspectors who hear public inquiries should be 
specialised within their department and their reports should 
be published. The citizen should have the right to an 
oral hearing, normally in public, to legal representation, and 
to cross-examine witnesses. They recommend that all 
administrative decisions should be supported by a statement 
of the facts and reasons on which they are based—auto- 
matically in the case of tribunal decisions ; otherwise only 
if called for by some person affected. The proposed 
Administrative Division of the High Court would hear appeals 
on points of law ; but it would also be able, where necessary, 
to provide suitable machinery for the ascertainment of 
disputed facts. The court would not review the actual 
exercise of discretion, or any statement of departmental 
policy ; these would fall within the sphere of control by 
Parliament. ‘‘ We are convinced,’’ the committee say, “ that 
reforms designed to ensure that discretionary power is not 
exercised capriciously or in error—that within human limita- 
tions justice is done and seen to be done—are not only 
necessary to preserve the civil liberties of our countrymen, 
but are also in the very real interest of the Civil Service itself 
in its task of administration.’’ The study contains interesting 
sections on Greene v. Secretary of State for Home Affairs 
[1942] A.C. 284; Ex parte Parker {1953) 1 W.L.R. 1150; 
Woollett v. Ministry of Agriculture and Fisheries |1954) 
3 All E.R. 529, the Crichel Down case, the French Conseil 
d’Etat, the United States Administrative Procedure Act, 
1946, and a lengthy list, which does not purport to be com- 
plete, of administrative tribunals operating in England to-day 
specifying the nature of their work, their composition, and 
rights of appeal from their decisions. 


Local Government Organisation 


In reply to a number of questions in the Commons on 
22nd March the MINISTER OF HOUSING AND LOCAL GOVERN- 
MENT Said that as a result of talks over which he had presided, 
the representatives of the local authorities’ associations had 
now agreed upon common proposals covering a number of the 
main issues upon which they had previously been divided. 
These proposals, while not involving any change in the basic 
structure, contained important recommendations for the 
improvement of local government organisation, including a 
general recommendation that there should be some re- 
distribution of functions between county councils and county 
district councils ; but the associations were not as yet agreed 
on what changes should be proposed. In view of the Luton, 
Ilford and Poole Corporation Bills which were before the House, 
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it was right to indicate that the proposals included agreed | 
recommendations for the adoption of revised principles and? 


A 


new procedure for promotions to county borough status, | lL 
In those circumstances the three corporations would, no 
doubt, consider the desirability of withdrawing their Bills 7 Tr 
for the present. The representatives of the associations had | 
also asked that there should be a review of local government P. 
finance. A review of this kind by the Government would be ir 
necessary before long; and they were examining what its “ 
scope should be. The determined efforts of the local authorities’ 5° 
associations to reach agreement was a very real contribution th 
towards the solution of the problem of local government cas 
reorganisation. lik 
A New Performing Right e 
EARL JOwITT expressed the regret that many will feel at 7 rt 
the announcement on behalf of the Government in the | 4, 
Lords’ debate on the second reading of the Copyright and © p,, 
Television Exhibiting Right Bill on 22nd March that there | gj. 
is no time at present for a recodification of the law of copy- | 4, 
right. On behalf of the Government, however, it was stated mn 
that it accepted the report of the Copyright Committee, } 4, 
and that a comprehensive Bill based on all but one or two | prc 
minor matters was being drafted. The present Bill has two § 7p, 
main objects, the first being to permit the United Kingdom | 4, 
to participate more fully in the existing and now international | ,., 
arrangements for copyright, and the second to provide a ) j9), 
new right in the nature of a performing right in television § 4, 
programmes. LORD MANCROFT said that there was no reason spe 
why third parties, such as cinemas and licensed premises, A 
should be able to give a public showing without authorisation, | jo. 
and without making any financial contribution to a particular J yp, 
programme. The B.B.C. and the Independent Television § .,; 
Authority would be able to control by agreement and make § tp. 
a charge for the public showing of sporting and other public J 7 ,,, 
occasions. Both Lorp Lucas or CHILwortH and Earl § ¢p, 
Jowitt thought that there should be a tribunal to settle tariffs, J 4,4 
and the Government said that they would consider it. The F gig, 
Bill was given its second reading. jud, 
to ¢ 
Obscenity full 
Tue Cambridge magistrates on 23rd March resorted to a 
Dr. Samuel Johnson’s Dictionary for a definition of the fj, ,1, 
word “‘obscene.’’ Probably their failure to consult the Oxford | ¢ 4, 
Dictionary was not due to a misplaced sense of rivalry with J 4, , 
the seat of another ancient university, but only to its not being | 4, 
nearest to hand. Few courts have the Oxford Dictionary | \)4, 
as accessible as the High Court. There is no reason to | 4). 
suppose that Dr. Johnson’s genius should not be apt to J p;,,. 
put his finger on the spot in the most controversial of matters, } of «. 
and none could call him a prude. Dr. Johnson gives three | .,), 
meanings to ‘‘obscene’’ “1. Immodest, not agreeable to | p+ 
chastity of mind; causing lewd ideas; 2. offensive ; dis- * ow 
gusting ; 3. inauspicious,  ill-omened.’’ The _ bench that 
adopted meaning No. 1 and ordered the destruction of a pile J tp, 
of photographs and magazines on the strength of it. It i8 | tg 4} 
not surprising that at a time when standards about what it | ,... 
is and what it is not decent to reveal are in the melting pot, | fo. 
the word “obscene’’ should have different meanings t0 | j,,.., 
different minds, but Dr. Johnson’s standards are as good as } o¢ 4} 
any to go back to, and it might be a good thing to go back } ,,4 | 
to something steady. If we do not, we shall perhaps be | pen, 
reduced to the same state as Bottom the weaver, who thought well | 
the word a term of praise, and hoped that he and his fellows | o¢ ., 
would rehearse ‘‘ most obscenely and courageously.”’ to do 
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UNDIVIDED SHARES: CONTRACT REQUIRES WRITING 


Tuis is the proposition which emerges from the recently 
reported case of Cooper v. Critchley [1955] 2 W.L.R. 510, and 
p. 148, ante. Strictly speaking, that is to say, looked at 
from a purely academic point of view, the decision in this 
case was a decision on the particular facts from which no 
general rule can be inferred ; but, for all practical purposes, 
the strongly expressed view of the Court of Appeal in this 
case is the equivalent of a decision, and no opportunity is 
likely ever to arise of challenging it. 

The parties were the owners in fee of certain premises 
which were vested in them as tenants in common, i.e., they 


; ' held the premises as joint tenants upon the statutory trusts. 
el at | 


The premises were leased to a company of which the issued 
shares were owned equally by the parties. Differences arose 
between the parties and proposals were put forward and 


| discussed for the purchase by one of the other’s interest in 


rn 


the company and in the premises of which it was the lessee, 
and in reply to certain proposals put forward by the plaintiff 
the defendant wrote a letter in which he accepted the terms 
proposed generally, but subject to certain reservations. 


' The plaintiff alleged that these reservations were discussed 
_ orally between the parties and that the parties at this interview 





reached agreement for the purchase of the plaintiff’s share- 
holding in the company and his interest in the premises by 
the defendant. The plaintiff subsequently issued a writ for 
specific performance of this agreement. 

At the trial of the action it was held that, on the evidence, 
there had never been any unqualified agreement between 
the parties such as the plaintiff alleged, and the plaintiff's 
claim, therefore, failed in dimine and it was unnecessary for 
the court to consider the defendant’s plea of s. 40 of the 
Law of Property Act, 1925. The plaintiff appealed, and 
the Court of Appeal (Sir Raymond Evershed, M.R., Jenkins 
and Hodson, L.JJ.) found themselves unable to take a 
different view on the evidence from that which the trial 
judge had taken. That again made it strictly unnecessary 
to consider the point on s. 40, but as the point had been 
fully argued the court did express its views on it. These 
views will be found at length in the leading judgment in the 
case, which was delivered by Jenkins, L.J. This judgment 
includes a full consideration of the general question whether, 
s. 40 requiring writing to support any contract for the sale 
or disposition of land or an interest in land, the interest of 
the plaintiff in the premises, which was an interest arising 
under the statutory trusts, was an “interest in land’’ for 
this purpose. On this question, Jenkins, L.J., expressed 
himself as being disposed to hold that a share in the proceeds 
of sale to arise from the sale of land held upon a trust for 
sale is an interest in land for the purposes of the section. 
But he went on to say that if he was wrong in his inclination 
to accept this proposition in these general terms, he thought 
that in a case such as that before the court, when the 
transaction to which the contract related was a sale by one 
to the other of two legal joint tenants of land, each of whom 
was beneficially entitled to one-half of the proceeds to arise 
from its sale, and who moreover were joint lessors under a 
lease to which the property was subject, and where by virtue 
of the transaction the purchaser would acquire, subject to 
and with the benefit of the lease, the whole estate, legal and 
beneficial, in the entirety of the land, the contract could not 
well be regarded as anything else than a contract for the sale 
of an interest in land and, were it necessary for the court 
to do so, the learned lord justice would have so held. 


It is behind these reservations that the general question, 
whether an interest in the proceeds of the sale of land held 
on trust for sale is an interest in land, will be found discussed, 
but although the discussion was clearly obitey and more than 
once plainly indicated to be such, it was very full. The 
conveyancing position is, of course, quite clear. There can 
be no such thing now as an undivided share in land, the 
owner's interest having been transmuted by statute into an 
interest in the proceeds of sale of the entirety. This was the 
basis of the argument put forward on behalf of the plaintiff 
that s. 40 did not apply to the case, and it was supported by 
reference to certain authorities on the effect from this point 
of view of the imposition of the statutory trusts on land 
which had before 1926 been held in undivided shares. The 
first of these was Re Price {1928} Ch. 579, where the question 
was whether a customary interest in the nature of an entailed 
interest in land held in undivided shares had survived the 
1925 legislation as a similar interest in personalty, or whether 
it had as a result of that legislation become an absolute 
interest in a testator who had been entitled before 1926 to 
the lesser interest. This question involved an examination 
of the effect of the 1925 legislation on land held in undivided 
shares, and Clauson, J., held that in the circumstances an 
interest in land previously held in undivided shares had 
become an interest in personal estate. 

This was a case of the devolution of interests in property 
upon a death, and a case in some ways nearer in its facts to 
the case before the court was Edwards v. Hall {1949} 1 All E.R. 
352. Under reg. 62 (4A) of the Defence (General) Regulations, 
1939, if the whole or any part of an agricultural holding was 
subject to contract of sale, or had been sold in pursuance 
of a contract of sale, made after the outbreak of war, a notice 
to quit the holding was subject to special provisions as to 
ministerial consent if it was to be effective. The dispute 
concerned the efficacy of a notice to quit given in circum- 
stances which, the tenant contended, brought this regulation 
into operation. The facts so far as the plaintiff was concerned 
were that she had been one of several tenants in common of 
a farm let to the defendant, and that in 1944 she made an 
arrangement by which she acquired the interest of all the 
other tenants in common and became the sole estate owner 
of the land. The method employed to effect this transaction 
is not referred to in detail in the report of the case, but for 
the purposes of the regulation there had clearly been a 
contract of sale, and this part of the regulation was, therefore 
(from the point of view of the tenant of the farm), clearly 
satisfied. What was not clear was what had been the subject- 
matter of the contract. Lord Goddard, C.J., held that the 
sale which followed the contract was not a sale of land. The 
land was held on the statutory trusts, and the undivided 
shares therein were personalty, on the authority of Re Price. 
In these circumstances the regulation did not apply, because 
the case was not one where the whole or any part of an 
agricultural holding had been subject to a contract of sale. 

The reaction of Jenkins, L.J., to these two cases was an 
assent that, for certain purposes of disposition and devolution, 
the proceeds of sale to arise under a trust for sale of land 
are, by virtue of the equitable doctrine of conversion, to be 
considered as personalty. But the question in the particular 
case arose on a particular statute, and when it came to that 
statute there were other authorities which were more nearly 
in point in which interests similar to those of the parties in 
the present case had been held to be “ interests in land ”’ 

2 
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for the purposes of other enactments. The enactments in 
question were provisions of the Real Property Limitation 
Acts, particularly s. 1 (the definition section) of the Act of 
1833, which defined the expression “ land ’’ to include among 
other things any interest in land, whether the same should 
be a freehold or a chattel (i.e., leasehold) interest. A number 
of cases on this provision, one of the Court of Appeal itself, 
were referred to, but the general effect of them can be 
exemplified by reference to one alone, Re Fox [1913] 2 Ch. 75. 
A beneficiary was entitled to a share in the proceeds of sale 
of land held upon an express trust for sale, and he mortgaged 
his interest before it fell into possession. No interest was 
paid nor was any acknowledgment of the mortgagee’s 
title made for upwards of twelve years, and the question was 
whether the mortgagee’s title had become extinguished or 
not by reason of other provisions of these Acts (now no 
longer of direct interest, since they have been consolidated 
by the Limitation Act, 1939). This question depended on 
the construction to be given to the part of s. 1 of the 1833 
Act already referred to. For the purposes of that section 
was the interest which a person took in the proceeds of sale 
of land an interest in land? The conclusion of the court 
was that it was such an interest. 

There was thus authority, when the present case came 
to be decided, for the proposition that in Acts of Parliament 
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the expression “interest in land’’ may include an interest 
in the proceeds of sale of land. How did this stand with 


the definition of “land’’ and certain other expressions in © 
“Land” is defined by | 


the Law of Property Act, 1925 ? 
s. 205 (1) (ix) specifically to exclude an undivided share of 
land, but the interest of the plaintiff was not an undivided 
share of land but a right to share in the proceeds of sale of 
land, and such a right is an “ equitable interest’’ within 
s. 205 (1) (x). There was, therefore, no impediment in these 
definitions to the general conclusion, to which the court, as 
has already been seen, inclined, that a share in the proceeds 
to arise from the sale of land is an interest in land within 
the meaning of s. 40. This would cover an interest under 
a trust imposed by a trust instrument of any kind (as 
happened in Re Fox) as well as an interest arising under the 
statutory trusts. 

The care with which Jenkins, L.J., considered the reasons 
both for and against this view adds greatly to its authority. 
It is, to say the least, improbable that any court of first 
instance would refuse to follow and apply this view of the 
statute in a similar case in the future, and almost as 
improbable therefore that the question, as an isolated question 
of law, should ever be the subject of litigation again. Obiter 
or not, the judgment in this case can be taken as having 
settled a point hitherto in dispute. “ABC” 


STANDARD RENT ESTABLISHED BY CONCURRENT 
LEASE 


THE effect of a concurrent letting is, at all events when it is 
not carried out by an instrument under scal, sometimes 
problematical ; but problems of this nature have not arisen 
in relation to controlled tenancies. What can be achieved 
by the grant of a concurrent grant was illustrated by Powell v. 
Cleland [1948] 1 K.B. 262 (C.A.), in which the grantee was 
held not to have become the tenant’s landlord by purchasing 
the dwelling-house, and was thus able to recover possession 
on the ground that he reasonably required it for occupation 
as a residence for himself: Rent, etc., Restrictions (Amend- 
ment) Act, 1933, s. 3 (1) and Sched. I (4). Quite a different 
effect has now been found to have been achieved by a similar 
grant in Anspach v. Charlton Steam Shipping Co., Ltd. [1955] 
2 W.L.R. 601 (C.A.); p. 203, ante. 

The question in this case was what was the standard rent 
of a flat, one in a block built in 1936 and then let furnished 
by the owners, a limited company. In 1940, while it was 
so let at 34 guineas per week, the owners granted another 
company (closely associated with itself) a five-year lease of 
the flat from Michaelmas of that year, at a rent of £115 a 
year, which was described as {110 plus £5 for electricity. 
The grantee company took the benefit of the furnished letting 
and paid £150 for the furniture. This letting was followed 
by another at £6 a week ; whether there was any gap between 
the two was not brought out. 

In 1945 the freeholder sold the block of flats to the respon- 
dent company, who bought the furniture—presumably from 
the grantees of the concurrent lease, which expired in 
September—and went on letting the particular flat furnished 
until 1951. They then let it unfurnished at {275 a year. 

While Denning, L.J.’s judgment suggests that the applicant 
for a determination of the standard rent may not have been 
the tenant who took the flat in 1951, the statement of facts 
in the report reads as if he were; and one can see why, if he 


first became desirous of financial relief in 1954 or 1955, he 
applied to the county court under the Rent, etc., Restrictions 
Act, 1923, s. 11, for this determination rather than to a rent 
tribunal under the Landlord and Tenant (Rent Control) 
Act, 1949, s. 1, to determine what rent was reasonable. If 
the tribunal did determine that a figure less than {275 was 
reasonable, it would not enable the tenant to recover differences 
already paid; if he succeeded in establishing that the 1940 
figure of {115 was the standard rent, two years’ excess payments 
were due to him. 

And, despite , vigorous argument advanced on behalf of 
the respondents, he did establish that £115 a year was “ the 
rent at which the dwelling-house was first let’’ (Increase 
of Rent, etc. (Restrictions) Act, 1920, s. 12 (1), amended by 
Rent, etc., Restrictions Act, 1939). 

The main argument was that, while the 1940 letting was 
not a sham transaction such as that which figured in 
Conqueror Trust, Ltd. v. Barnes Corporation [1944] K.B. %, 
it was not the kind of letting which the Acts contemplated. 
The letting with which Conqueror Trust, Ltd. v. Barnes 
Corporation was concerned was also a letting by one company 
to another (indeed, to the company which was the original 
landlord in Anspach v. Charlton Steam Shipping Co., Ltd.), 
and the two sets of facts had also this in common, that the 
tenant company never occupied the dwelling-house. But the 
difference was that in the older case there had been no real 
intention that the tenants should make any use of the 
premises, and the respondents in the recent case did not 
suggest that their predecessor’s grant had been anything 
but genuine. 

What they did contend was that, the transaction being 
of a financial nature, it was no guide to the rental value of 
the flat. The general object of the Acts is, of course, t0 
restrict rent by a freezing operation ; and, apart from sham 
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transactions, it has been judicially recognised that there are a 


_ good number of lettings which will not establish a standard 


rent, and of these lettings otherwise than as a dwelling-house 
to which the Acts would apply form a large class. And 
it was urged that, the 1940 lessee company never having 
been in actual occupation, the rent payable should be ignored. 
Obiter dicta in Prout v. Hunter (1924) 2 K.B. 736 (C.A.) went 
far to support the proposition thus advanced, but the court 
declined to accede to the argument, pointing out that in 
Edgware Estates, Ltd. v. Coblentz {1949} 2 K.B. 717 (C.A.) a 
rent payable under a head lease had been made the standard 
rent (the sub-tenancy being unlawful). 

Then it was argued that, as the flat was let furnished to 
an occupying tenant at the relevant time, the Acts did not 
apply at all. But, as Prout v. Hunter, supra, showed, the 
letting would deprive the tenant of the security of tenure 
conferred by the Acts, but would not affect the standard rent 
of the dwelling if it had one. It might be suggested that the 
way in which Denning, L.J., phrased his judgment on this 
point (“‘ Whilst the furnished letting takes the flat out of the 
Act so far as eviction is concerned, it does not take it out 
of the Act so far as standard rent is concerned’’) savours of 
pelitio principit: the argument was, after all, that the flat 
had never been within the Act. 

A similar fate awaited a third contention, which was that 
It was held that 
the fact that a limited company could occupy only by servants 
or agents or by sub-tenants did not prevent the letting from 
being the letting of a dwelling-house as a separate dwelling. 
Ebner v. Lascelles {1928} 2 K.B. 486 and Carter v. 
S.U. Carburetter Co., Ltd. [1942] 2 K.B. 288 were referred to. 
The former did decide that premises were not outside the 
Acts merely because the tenant had taken them with the 
intention of sub-letting them—that is to say, they were not 
“business premises.’’ The question in Carter. v. S.U. 
Carburetter Co., Ltd., was whether the restrictions on rent 
applied to a house taken, apparently, as an “ evacuation 
address,’’ and sub-let to the tenant company’s employees ; 
and most of the judgment was devoted to distinguishing 
authorities which showed that the security of tenure provisions 
did not apply. It was, as Denning, L.J., said, “‘implicit’’ in 


HERE AND THERE 


f HORROR NURSERIES 


OF course it was bound to happen sooner or later. In the 
course of the debate in the House of Commons on the 
“horror comics ’’ Bill, somebody has suggested that “‘ Mother 
Goose ’’ is, almost from start to finish, a horror comic, and in 
the face of this revelation one stands aghast at the psycho- 
logical havoc wrought among whole generations of innocent 
children, thoughtlessly corrupted by what used to be virtually 
a routine birthday or Christmas present from parents and 
grandparents, conduit pipes for the poison on which they 
themselves had been nourished. When they were not 
imprinting, on the impressionable wax of the child mind, 
criminal and sadistic jingles, these irresponsible elders were 
smacking their offspring and giving them sex complexes 
or subtly promoting militaristic imperialism with gifts of toy 
soldiers. But to return to the proceedings in the Legislature. 
The House was debating an amendment to exclude all 
pre-war publications from the Bill and, with the same 
dramatic sense with which the amputated ear of Captain 
Jenkins was flourished before the eighteenth century Commons, 
A Glasgow member, Mr. John Rankin, flourished the tails 
of the Three Blind Mice. “If you are going to allege that 
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this decision that the house remained a dwelling-house to 
which the Acts applied; but the suggestion that the letting 
was not the kind of letting contemplated was not actually 
made. And, as Birkett, L.J., said in his judgment in the 
recent case, the trouble was that the information about the 
1940 letting was so sparse. 

In so far as information may be gathered from names, 
that of the 1940 tenant company was ‘“‘C. W. B. Finance 
Co., Ltd.’’ and on the face of it there seems less reason to 
wonder why such a concern would take and sub-let a flat 
than why one apparently interested in navigation should 
buy a block of such. But Ebner v. Lascelles, supra, and 
for that matter Prout v. Hunter, supra, were really fatal 
to the contention as the facts stood, though one might like 
to see the position reviewed in the light of a number of 
authorities, or else, possibly, a distinction drawn by reference 
to those authorities. Barton v. Reed (1932) 1 Ch. 362, for 
instance, decided that the sub-letting of a house in flats 
infringed a covenant against business user; this would not 
mean necessarily that the house ceased to be a dwelling- 
house, the object of the covenant being duly considered, and 
it might be argued that it would not apply to the letting 
of the whole house, even with furniture. The Landlord and 
Tenant Act, 1927, s. 17 (3), expressly declared that for the 
purposes of Pt. I premises were not to be deemed to be 
premises used for carrying on thereat a trade or business by 
reason that the tenant thereof carried on the business of 
sub-letting the premises as residential flats—impliedly recog- 
nising that there was such a business; Pt. II of the Landlord 
and Tenant Act, 1954, does not expressly exclude such from 
its scope, but does apply to “‘a tenancy where the property 
comprised therein is let under a letting to which the restrictions 
on the obtaining of possession by the landlord imposed by 
s. 3 of the Rent and Mortgage Restrictions (Amendment) 
Act, 1933, apply in relation to the tenant .. .’’ The word 
“Tnterest’’ appears to have been omitted from the short title 
of 23 & 24 Geo. 5, c. 32; but the enactment shows that 
the distinction between premises to which only restrictions 
on rent apply, and those to which restrictions on rent and on 
recovery of possession apply, has been recognised and is of 
importance. R.B. 


mice in a mutilated form are not going to have a serious 
influence on young children, then I beg to differ,’’ he said. 
After the mice the Four and Twenty Blackbirds. ‘‘ Who is 
going to advocate,’ he demanded with splendid rhetoric, 
“that you will take living creatures, put them into a pie, 
bake them alive and then expect, when you open the pie, 
that they will all begin to sing?’’ It is always reassuring to 
know that Parliament, that great sounding-board, catches 
and amplifies every echo of the wisdom of the outside world. 
Mr. Rankin was only saying what we have been told before. 
His is not the first golden trumpet blown to awake the drowsy 
conscience of those who still cling to the traditional in educa- 
tion. Did you ever come across the reformed nursery rhymes 
of Mr. Geoffrey Handley-Taylor, F.R.S.I., giving effect to the 
findings of an organisation in Manchester which has condemned 
a hundred in their original unregenerate versions as harbouring 
“unsavoury elements’’—murder (Cock Robin, to name 
only one), theft (the Knave of Hearts), cruelty (Pussy in the 
Well), laziness (Little Boy Blue), corporal punishment (Tom 
the Piper’s Son), bad manners (Little Jack Horner). From 
every other page echo “expressions of fear and weeping, 
moans of anguish, biting, pain and evidence of supreme 
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selfishness.’’ In short, if belief in the Devil were not now 
(we are assured on all hands) a finally discredited superstition, 
the only appropriate description of the old-fashioned nursery 
would be “ Hell let loose.”’ 


“ THREE KIND MICE” 

But Mr. Geoffrey Handley-Taylor has the matter well in 
hand. And, to start with, how has he handled the case of the 
three blind mice ? First (presumably after a course of treat- 
ment at the ophthalmic hospital at the expense of the Welfare 
State) he transforms them into Three Kind Mice. After that 
they are so completely absorbed into the national economy 
that the Farmer’s Wife cuts them some cheese with her 
carving knife. Horror-rhymes or no_ horror-thymes, I’m 
afraid there must still be a few remote and barbarous farms 
which lag behind this humane practice. I forget for the 
moment whether Mr. Handley-Taylor dealt with the brutal 
case of Baby Bunting, whose cruel father went hunting rabbits 
for their skins. No doubt in a reformed version Baby 
Bunting’s kind mother would knit the rabbits little woolly 
waistcoats. But the farming community lays more emphasis 
on myxomatosis. If you want to hear more you will find 
that in the new kind rhymes Cock Robin is wed and not 
killed, the tree-top bough does not break but bends—‘‘ Then 
will Swing Baby, Cradle and All ’’—Miss Muffet makes friends 
with the Spider (though I don’t think there’s an additional 
verse about their both spending a happy afternoon with the 
Fly). But the net result on juvenile readers is clearly 
indicated in the answer to the question: What are little 
boys made of? Formerly they may have been made of 
“slugs and snails and puppy-dogs’ tails.’’ Now they are 
“ Strength and Line and all that’s Fine.’’ You only have to 
look at them to see it, don’t you? If you doubt it call at the 
juvenile courts. 
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NOTHING IMPOSSIBLE 


AN attempt to bring newspapers within the ambit of the new 
horror comics Bill was defeated in the Commons after the 
Attorney-General had emphasised the Government’s reluct- 
ance to interfere with the liberty of the Press. 
true that, as some members pointed out, there are newspapers 
in London that will print absolutely anything (anything they 
can get away with), but to legislate for morality and good taste 
on such a scale would make an already doubtful and difficult 
undertaking impossible. The innocent minds of children can 
find what they want in the most unexpected places. Not 
long ago two dear little girls were found by their parents in the 
garden with a blazing fire and their dolls tied up in the most 
peculiar attitudes. When their mother asked what they were 
doing they said that they were playing Mau Mau initiation 


It is quite | 


a owi 


ceremonies, and when she pressed them to know where they | 


got all the relevant details from, they said that it was out of 
Daddy’s Times. The ‘“‘horror comics’’ 
new as you might think. Whether you like it or not, the 
very best children like blood and horrors. Just over a 
hundred years ago a Committee was sitting to investigate the 
facts about Criminal and Destitute Juveniles. In those days 
it was ‘‘ The Murder at the Old Smithy,” or highway robbery 
tales of ‘‘ Life upon the Road ”’ that young readers enjoyed, 
but it was the penny gaff or fair ground theatres that worried 
the authorities with their glorification of Jack Sheppard and 
Dick Turpin. Most of the convicted boys attributed their 
courses to them. Boys, ordinarily honest, would steal coppers 
from home or sell their clothes to go. After the show they 
could put into practice what they had seen, picking a pocket 
“Was that not like Jack would have 
Yes, life changes its shape, but 


or snatching a hat. 
done it ?’’ they would ask. 


very little of its content. RICHARD ROE. 
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Mr. Joun Wuyatt, Q.C., Attorney-General, Kenya, since 1951, 
to be Chief Justice of Singapore, in succession to Sir Charles 
Murray-Aynsley, who is about to retire, 
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NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


CRIMINAL LAW: AIDING ESCAPE FROM ‘“ LAWFUL 
CUSTODY ” 
Hans v. R. 
Lord Tucker, Lord Somervell of Harrow, Mr. L. M. D. de Silva 


14th March, 1955 

Appeal from the Supreme Court of Bermuda. 

\ sailor in the United States Navy, whose leave had expired 
at midnight, was absent over leave and was arrested shortly 
after midnight on 29th March, 1953, in Hamilton City, Bermuda, 
by a United States naval shore patrol and placed in custody 
in the naval patrol wagon, the door of which was secured by a 
wire hook on the outside. Shortly afterwards, the appellant, 
William Francis Hans, a Bermudan civilian, released the sailor 
by opening the door. The incident took place on territory not 
included in any area leased to the United States under the 
United States Bases (Agreement) Act, 1952, and it was not 
disputed that the arrest of the sailor was lawful under United 
States law and that it was in respect of a matter concerning 
discipline within the meaning of s. 9 (1) of the Act of 1952, which 
provided : ‘‘ United States service courts and the authorities of 
the United States of America may exercise within these islands 
in relation to members of the United States Forces, in matters 
concerning discipline and internal administration, all such powers 
as are conferred upon them by or under the law of the United 
States of America: Provided that . . . nothing in the foregoing 
provisions of this subsection shall be construed so as to affect 
the jurisdiction of any court of these Islands to try a member 
of the United States Forces for any act or omission which con- 
stitutes an offence against the law of these Islands.’’ The 
appellant having been convicted in the Supreme Court of Bermuda 
on 23rd April, 1953, of unlawfully aiding the sailor ‘‘ to escape 
from lawful custody ”’ contrary to s. 111 of the Criminal Code of 
Bermuda, he now appealed by special leave in forma pauperis 
on the ground that as the sailor was not in custody for any offence 
cognisable by a Bermudan court his release was not an offence 
under s. 111 of the Criminal Code, which provided that: ‘‘ Any 
person who aids any other person in escaping or attempting to 
escape from lawful custody is guilty of a misdemeanour and is 
liable to imprisonment for two years.”’ 

Lorp TUCKER, giving the judgment, said that the sole question 
was whether at the time of his release the sailor was in lawful 
custody within the meaning of s. 111 of the Criminal Code. 
Although the language of the Criminal Code standing alone was 
clearly designed primarily to deal with cases arising under the 
Bermudan criminal law, there was no reason for restricting the 
meaning of ‘‘ lawful custody ”’ to custody in connection with 
criminal proceedings cognisable by the courts of Bermuda, and 
it extended to cover the confinement of a person whose arrest 
by the military was, as was the case here, authorised by Bermudan 
law. There was no real ambiguity in the meaning of s. 9 (1) of 
the Act of 1952 and s. 111 of the Criminal Code read together, 
and no sufficient express words to negative the consequences 
which would naturally follow according to the ordinary meaning 
of those two sections read together. The sailor was in “ lawful 
custody ’”’ within the meaning of s. 111 when he was released 
by the appellant, and the appeal would be dismissed. 

APPEARANCES: Dingle Foot, Q.C., and Gilbert Dare (A. L. 
Bryden & Williams) ; D. A. Grant (Charles Russell & Co.). 

[Reported by Cuartes Crayton, Esq., Barrister-at-Law] [2 W.L.R. 700 


POLICE CONSTABLE: INJURY: ACTION PER QUOD 

SERVITIUM AMISIT DOES NOT LIE 
A.-G. for New South Wales v. Perpetual Trustee Co. (Ltd.) 

and Others 
Viscount Simonds, Lord Morton of Henryton, Lord Radcliffe, 
Lord Cohen, Lord Somervell of Harrow. 14th March, 1955 

Appeal from the High Court of Australia. 

This appeal arose out of an information which raised the 
question of the right of the Crown to recover damages for the loss 
of the services of a police constable, Bertrand Leslie Hayden, 
who was alleged to have been injured by the negligence of the 
Tespondents or a person for whom they were responsible when a 
tram in which the police constable was riding was in collision 


Where possible the appropriate page 


reference is given at the end of the note. 


with a motor vehicle driven by one of the respondents on 
9th December, 1947. The constable received injuries which 
disabled him from performing his duties for some time, and 
afterwards necessitated his discharge on a pension, which apart 
from the disablement he would not have started to receive fora 
long time. In respect of the accelerated payment of pension 
and the salary and allowances paid to him up to his discharge 
the Crown claimed £A5,050 3s. 9d. The respondents pleaded 
that the declaration was bad in substance because it disclosed 
no cause of action, and that the action per quod servitium amisit 
did not lie at the suit of the Crown for loss of services of a member 
of the police force. The Supreme Court of New South Wales, 
whose decision was affirmed by a majority in the High Court of 
Australia on 5th March, 1952, held that the action did not lie. 
The Crown appealed. 

ViscouNT SIMONDs, giving the judgment, said that the appeal 
raised a matter of first-rate importance. The questions that 
appeared to arise were what were the nature and limits of the 
action per quod servvitium amisit and whether a constable appointed 
under the Police Regulation Act, 1899-1947, of New South 
Wales stood in such a relation to the Crown that the action lay 
at the suit of the Crown for the loss of his services by reason of 
the tortious act of a wrongdoer. There was a fundamental 
difference between the domestic relation of master and servant, 
upon which the action per quod servitium amisit rested, and 
that of the holder of a public office and the State which he was 
said to serve. The constable fell within the latter category. 
His authority was original, not delegated, and was exercised at 
his own discretion by virtue of his office; he was a ministerial 
officer exercising statutory rights independently of contract. 
His relationship to the Government was not in ordinary parlance 
described as that of servant and master. The action per quod 
servitium amisit appeared to be a survival from the time when 
service was a status, and that status lay in the realm of domestic 
relations. It would not be in accord with modern notions or 
with the realities of human relationships to-day to extend the 
action to the loss of service of one who, if he could be called a 
servant at all, was the holder of an office which had for centuries 
been regarded as a public office. The High Court regarded as 
indistinguishable in principle from the present case the case of 
The Commonwealth v. Quince (1944), 68 C.L.R. 227, in which 
it was decided that an action would not lie at the suit of the 
Crown in respect of the loss of the services of a member of the 
Royal Air Force as a result of injuries sustained by him owing 
to the negligent driving of the respondent. Their lordships 
shared the opinion of all the judges of the High Court that the 
case of the constable was not in principle distinguishable from 
that of the soldier. In Bradford Corporation *v. Webster {1920 
2 K.B. 135 and Attorney-General v. Valle-Jones (1935) 2 K.B. 209 
the only question was the measure of damages, and those cases 
could not be relied on here. Their lordships were unable to 


agree with the decision in Attorney-General and Minister of 
Justice v. Dublin United Tramways Co., Ltd. {1939} Ir.R. 590. 


The action per quod servitium amisit did not lie at the suit of the 
Government of New South Wales for the loss of the services of the 
police constable. The appeal would be dismissed. The appel- 
lant must pay the respondents’ costs of this appeal as between 


solicitor and client in accordance with the condition upon 
which special leave to appeal was given. 

APPEARANCES: Frank Gahan, Q.C., and J. G. Le Quesne 
(Light & Fulton); Viscount Hailsham, Q.C., and Dingle Foot, 


Q.C. (Bell, Brodrick & Gray). 


[Reported by Cuarves Crayton, Esq., Barrister-at-Law] [2 W.L.R. 707 
TRINIDAD: RATING: RATEABLE VALUE: ASSESSMENT : 
“ STANDARD RENT” 

Port of Spain Corporation v. Gordon, Grant & Co., Ltd. 


Lord Tucker, Lord Cohen, Lord Somervell of Harrow, 
Mr. L. M. D. de Silva. 14th March, 1955 


Appeal from the Supreme Court of Trinidad and Tobago. 


The appellants were the rating authority for the city of Port 
of Spain. The respondents were the owners of 78 South Quay, 
which was at all material dates let to the Archer Coal Depot 
Co. Inc. The question in this appeal was whether the rent 
restriction legislation of Trinidad had any and, if so, what effect 
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on the determination of the rateable value of the premises. In 
Poplar Assessment Committee v. Roberts [1922] 2 A.C. 93 the 
House of Lords decided that the Rent Restriction Act of 1920 
had no effect on valuations for rating under English law. The 
magistrate before whom the present case first came decided that 
the principle laid down in the Poplar case, supra, applied 
notwithstanding differences between both the rating and the 
rent restriction law in Trinidad and England. The Supreme 
Court of Trinidad and Tobago held that the principle of the 
Poplar case, supra, did not apply and that the value of 
78 South Quay, for the purposes of the rate, was the amount of 
the ‘standard rent’”’ which had been fixed in accordance with the 
provisions of the Rent Restriction Ordinance. The corporation 
appealed. 

LorD SOMERVELL OF HARROW, giving the judgment, said that 
the vatio of the decision of the House of Lords in the Poplar 
case, supra, that the Rent Restriction Act of 1920 had no effect 
on valuations for rating under English law was to be found in 
the English rating system, under which the rate was a tax on 
occupiers in respect of their occupation and was not concerned 
with the landlord or owner’s interest. That decision had no 
application in determining the rateable value of premises in 
Trinidad where, under the relevant provisions of the Port of 
Spain Corporation Ordinance (Revised Ordinances of Trinidad 
and Tobago, 1950, c. 39, No. 1), the rate was borne by the owner, 
was a charge on the rateable hereditament, and was exigible if 
there was no occupier. In determining, therefore, the rateable 
value of such premises, regard must be had to the Trinidad 
Rent Restriction Ordinance (Rev. Ords., 1950, c. 27, No. 18) 
which affects the annual rent payable to and exigible by the 
landlord, and the value of the hereditament for rating purposes 
was the amount of the “‘ standard rent ’’’ which had been fixed 
in accordance with the provisions of the Rent Restriction 
Ordinance. On this point the appeal would be dismissed. On 
a procedural issue, which was the subject of a separate appeal, 
the Board held, reversing a decision of the Supreme Court of 
Trinidad and Tobago, that the Full Court of the Supreme Court 
of Trinidad and Tobago had jurisdiction under r. 2 of the 
(Imperial) Order in Council of 2nd April, 1909 (S.R. & O., 1909, 
No. 854), to entertain an application for leave to appeal to Her 
Majesty in Council from a decision of the Full Court on an 
appeal from a court of summary jurisdiction, and in so holding 
overruled Griffith v. Pillai (judgments delivered in the Supreme 
Court of Trinidad and Tobago, vol. 12 (1951-52), 39), which 
had been followed by the Supreme Court. The costs of the 
proceedings before the Board would be borne by the appellants. 

APPEARANCES: D. WN. Pritt, Q.C., and John Platts-Mills (Druces 
and Attlee) ; John Senter, Q.C., and Roderick Watson (J. N. Mason 
and Co.). 


[Reported by Cuarves Cayton, Esq., Barrister-at-Law) [2 W.L.R. 723 
HOUSE OF LORDS 
COMPANY: MANAGING DIRECTOR: DUTIES 


RESTRICTED 
Harold Holdsworth & Co. (Wakefield), Ltd. v. Caddies 


Viscount Kilmuir, L.C., Earl Jowitt, Lord Morton of Henryton, 
Lord Reid and Lord Keith of Avonholm 


4th March, 1955 
Appeal from the First Division of the Court of Session. 


The respondent, a worsted spinner, was managing director of 
the British Textile Manufacturing Co., Ltd., when in 1947 the 
appellant company, carrying on a worsted spinning business at 
Wakefield, bought from him the whole share capital of his 
company, binding itself to procure that he should be appointed 
to the board of the appellant company and managing director 
of the textile company. This was done. The business of the 
textile company was in Ayrshire. By an agreement of 1949 the 
respondent was appointed managing director of the appellant 
company. The appointment was for five years, and cl. 1 provided 
that “he is hereby appointed a managing director of the 
company and as such managing director he shall perform the 
duties and exercise the powers in relation to the business of the 
company and the businesses... of its existing subsidiary 
companies . . . which may from time to time be assigned to 
or vested in him by the board of directors of the company.’’ He 
averred in this action (though it was denied by the appellant 
company) that he was entrusted with the whole executive 
management of the company. His actions aroused opposition 
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from certain members of the board and on 10th May, 1950, the 
board resolved that he should confine his attentions to the textile 
company only. He treated this as a breach of the agreement of 
1949 and brought an action for damages. The First Division, 
affirming a decision of the Lord Ordinary, having given a 
decision in his favour, allowing a proof before answer, the 
appellant company appealed to the House of Lords. 


Viscount Kirmutr, L.C., said that there was nothing either 
in the Companies Act, 1948, or in the authorities to prevent a 
board of directors from appointing a managing director and 
limiting his duties according to their own wishes. The first part 
of cl. 1 did not limit the powers of the board under the remainder 
of the clause. The resolution of 1950 did not constitute a breach 
of contract. The action should be dismissed. 


EArt Jowitt, Lorp Morton oF HENRYTON and LorpD REID 
delivered opinions in favour of allowing the appeal. 

Lorp KEITH OF AVONHOLM dissented. Appeal allowed. 

APPEARANCES: C. W. G. Guest, Q.C. (of the English Bar, 0.C. 
of the Scottish Bar), Megaw, Q.C. (of the English Bar) and 
C. E. Jauncey (of the Scottish Bar) (Slaughter & May, for 
Dundas & Wilson, W.S., Edinburgh, and Maclay, Murray & Spens, 
Glasgow) ; Shearer, Q.C., and R. S. Johnston (both of the Scottish 
Bar) (Allen & Overy, for J]. & R. A. Robertson, W.S., Edinburgh, 
and McGrigor, Donald & Co., Glasgow). 


{Reported by F. H. Cowpgr, Esq., Barrister-at-Law] [1 W.L.R. 352 


COURT OF APPEAL 


LANDLORD AND TENANT: RENT ACTS: WHETHER 
LUMP SUM PAYMENT A PREMIUM REQUIRED AS 
CONDITION OF GRANTING LEASE 

Woods v. Wise 
Evershed, M.R., Birkett and Romer, L.JJ. 
Appeal from West London County Court. 


In 1952 the plaintiff, Mrs. Madeline Woods, entered into 
negotiations for the grant by the defendant, James Andrew 
Wise, to her of an underlease of a flat No. 5 Cornwall Gardens, 
Kensington. The premises were within the Rent Acts, having 
a standard rent of £263 10s. The plaintiff did not wish to pay 
so large a rent, but was prepared to pay a lesser rent and a 
lump sum. The defendant agreed to grant a fourteen years’ 
lease at an annual rent of £190 and the payment of a sum of 
£850, described in the negotiations as ‘‘ commuted rent ’’, which 
represented the balance of the standard rent for the term agreed, 
less a discount for payment in advance. The terms of this 
agreement were incorporated in an underlease dated 4th November, 
1952, which was expressed to be granted ‘in consideration of 
the sum of £850” and of the rent thereby reserved of £190. 
By cl. 2 (15) the landlord was given the right in certain circum- 
stances to require a surrender, on terms that he then recouped 
a proportionate amount of the £850 described as commuted 
rent. The plaintiff claimed repayment of the sum of £850 
which she had paid, on the ground that it was a “ premium 
within s. 2 (1) of the Landlord and Tenant (Rent Control) Act, 
1949. The defendant contended that the sum of £850 was 
commuted rent. He had since the grant of the underlease sold 
his lease to a Mr. and Mrs. Thompson, and he counter-claimed 
against them to have the underlease rectified. The county court 
judge dismissed the action and the counter-claim. The plaintiff 
appealed and the defendant appealed against the dismissal 
of his counter-claim for rectification. 


EvERSHED, M.R., said that the claim of the tenant to recover 
the £850 did not fall to be determined solely according to the 
terms of the lease and that extrinsic evidence of the intention 
of the parties was admissible. His lordship referred to the 
statement of principle in Norton on Deeds, 2nd ed., p. 219, to 
O’Connor v. Hume [1954) 1 W.L.R. 824, at p. 830, and to a 
passage from the judgment of Cohen, L.J., in Regor Estates, Ltd. 
v. Wright [1951] 1 K.B. 689, at p.699. There was force in the con- 
tention on behalf of the landlord that the sum of £850 was not a 
‘premium ” as defined in s. 18 (2) of the Landlord and Tenant 
(Rent Control) Act, 1949. That contention was supported 
by cl. 2 (15) of the deed, which indicated that according to the 
substance of the matter (and in such cases the court would always 
look at the substance), the sum was not intended to lose its 
quality and identity as a computation of, and provision for part 
of the permitted rent. It was not, however, necessary to decide 
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that question, for it was an essential feature of a premium made 
unlawful by s. 2 (1) of the Act of 1949 that it should have been 
“ required as a condition of the granting”’ of the lease. The plain- 
tiff had failed to establish that the landlord had ‘‘ required ”’ 
payment of the £850 as ‘‘ a condition ” of granting the lease and, 
accordingly, her claim failed. The counter-claim also failed. 

BirKETT, L.J., agreed. 

Romer, L.J., also agreed, observing that if a landlord required 
payment of a lump sum in advance as a condition of granting a 
lease, such payment would be a premium within s. 2 (1) of the 
Act of 1949, and none the less so because if it were added to the 
rent reserved by the lease eo nomine and spread over the demised 
term it would not exceed the standard rent for the period. 
Appeal dismissed ; cross-appeal dismissed. 

APPEARANCES : W. A. Fearnley-Whittingstall, Q.C., 
S. Bernstein (Cohen & Cohen) ; M. Ahern (J. Rothwell Dyson and 
Co.) ; David Wild (Pengelly & Co.). 

(Reported by Miss E. DANGERFIELD, Barrister-at-Law] [2 W.L.R. 374 
COMPULSORY PURCHASE ORDER: NO JURISDICTION 
TO SET ASIDE ON GROUND OF BAD FAITH 


Smith v. East Elloe R.D.C. and Others 
Hodson and Parker, L.JJ. 4th March, 1955 
Interlocutory appeal from an order of Havers, J., in chambers. 


The Acquisition of Land (Authorisation Procedure) Act, 1946, 
provides by s. 1 (2) that a compulsory purchase of certain classes 
of land (including land owned by local authorities, open spaces, 
ancient monuments, etc.) is to be subject to special procedure laid 
down by Sched. I, Pt. III, which requires, inter alia, a certificate 
by the Minister. Schedule I, Pt. IV, provides by para. 15: 
“If any person aggrieved by a compulsory purchase order 
desires to question the validity thereof . . . on the ground that the 
authorisation of a compulsory purchase thereby granted is not 
empowered to be granted under this Act for other Acts) or if 
any person aggrieved by a compulsory purchase order or a 
certificate under Pt. III of this Schedule desires to question 
the validity thereof on the ground that any requirement of this 
Act or of any regulation made thereunder has not been complied 
with ’’ he may make an application to the court within six weeks. 
By para. 16: ‘‘ Subject to the provisions of the last foregoing 
paragraph a compulsory purchase order or a certificate under 
Pt. III of this Schedule shall not . . . be questioned in any legal 
proceedings whatsoever.’ The plaintiff, who was aggrieved by 
a compulsory purchase order which had been made and confirmed 
in relation to certain property of hers, issued a writ against the 
local authority and certain Government departments claiming 
damages for trespass, an injunction to restrain further trespass 
and a declaration that the order was procured, made and confirmed 
in bad faith. The defendants applied by summons to set aside 
the writ as invalid for want of jurisdiction, in view of the pro- 
hibition contained in para. 16. The master ordered the writ 
to be set aside ; Havers, J., dismissed the appeal. The plaintiff 
appealed, contending that para. 16 was limited to compulsory 
acquisitions of land under Pt. III of Sched. I, which did not 
include the land in question. 

PARKER, L.J., said that it was clear that para. 16 referred 
to all compulsory purchases of land, and not merely to those 
governed by Pt. IIL; it would be absurd if ordinary orders could 
be challenged, while those subject to Pt. III could not. It was 
not open to the plaintiff to challenge the validity of the order in 
such a way. 

Hopson, L.J., agreed. Appeal dismissed. 

APPEARANCES: F. H. Colliery (Lucien Fior, for A. E. Hamlin, 
Sheringham) ; W. L. Roots (Lees & Co., for Mossop & Bowser, 
Holbeach) ; Rodger Winn and N. McKinnon (Solicitor, Ministry 


of Health). 
[1 W.L.R. 380 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 
INSURANCE: UNDERSTATEMENT IN PROPOSAL FORM 
OF VALUE OF CHATTELS INSURED: CLAIM BUT NOT 

POLICY REPUDIATED BY INSURANCE COMPANY 
West v. National Motor and Accident Insurance Union, Ltd. 
Singleton, Hodson and Romer, L.JJ. 7th March, 1955 


Appeal from Lord Goddard, C.J. 

The claimant, desiring to insure his house and its contents 
against (inter alia) burglary, signed a proposal form supplied by 
the respondents, which contained the following clause: ‘‘ I agree 
that this proposal and declaration shall be the basis of the 
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contract of insurance between the company and myself, and 
declare that the above amounts represent the full value of the 
property to be insured.’’ He declared the value of the house to 
be £1,300, and of the contents to be 4500. When, some four years 
later, a burglary occurred and the claimant put forward a claim 
under the policy to be indemnified, the respondent company, 
whose assessors had valued the contents of the house at 42,000, 
repudiated the claim, but did not repudiate the policy. The 
company did not rely on any particular condition in the policy, 
but merely on the general principle that they could repudiate a 
claim when the proposal form contained a material under 
statement or a material non-disclosure of value. On a case 
stated by an arbitrator, Lord Goddard, C.J., held that the 
insurers, having affirmed the policy, were not entitled to repudiate 
the claim. The insurers appealed. 

SINGLETON, L.J., said that the claimant admitted that the 
insurers could have repudiated the policy on the ground ot 
misrepresentation or non-disclosure, while the insurers admitted 
that they had not repudiated it. But if they recognised the 
policy they could not repudiate the claim on a ground which 
would have entitled them to repudiate the policy. The appeal 
failed. 

Hopson and Romer, L.JJ., agreed. Appeal dismissed 

APPEARANCES: B. H. Gerrard (Hewitt, Woollacott & Chown, 
for Shaw, Smith & Co., Manchester) ; J. D. L. Glidewell (Robbins, 
Olivey & Lake). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law} [1 W.L.R. 343 


PROCEDURE OF COURT OF APPEAL: FORM OF NOTICE 
OF APPEAL 
Parish v. Birch Bros. (Dover), Ltd. 
Evershed, M.R., Jenkins and Morris, L.JJ. 15th March, 1955 

Appeal from Wynn Parry, J. 

In this case, Wynn Parry, J., having granted an injunction 
until judgment in the action, the defendants appealed to the 
Court of Appeal. On the setting down of the appeal a question 
arose as to the proper length of notice to be given under r. 3 otf 
R.S.C., Ord. 58. At the hearing of the appeal no point was 
taken as to this, but, after referring to s. 68 (2) of the Supreme 
Court of Judicature (Consolidation) Act, 1925, and to K.S.C., 
Ord. 58, r. 8, which requires ‘‘ the proper officer of the Court of 
Appeal ”’ to set down appeals in “‘ the proper list of appeals,’’ 
EVERSHED, M.R., said: “In the hope that it will be useful to 
practitioners, I take this opportunity of repeating what was in 
effect said by my predecessor |Sir Wilfrid Greene, M.R. in Walton 
v. Rikof. There is no form specified by statute or in the rules 
for giving notice of appeal to this court. For the convenience 
of the court and also of litigants it has long been the practice, 
and is the practice, of the court to give the chief registrar a wide 
measure of discretion as regards form in accepting notices ot 
appeal as proper or sufficient. Where it appears that points of 
substance arise, the chief registrar will always consult the president 
of the appropriate division of the court. The purpose of these 
arrangements is to avoid unnecessary costs by way of applications 
to the court itself.” 

APPEARANCES: M. J. Albery (Arnold Carter & Co., 
and Baker, Exeter); G. M. Parburv (Martineau & 
Campion, Symons & Co., Exeter). 

{Reported by Miss E. DANGeRFIELD, Barrister-at-Law 
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CHANCERY DIVISION 


PRACTICE AND PROCEDURE: JOINDER OF PARTIES: 
SOLE PURPOSE TO ASSIST ON COUNTER-CLAIM 
Atid Navigation Co., Ltd. v. Fairplay Towage 
and Shipping Co., Ltd. 


Wynn Parry, J. 16th February, 1955 


Procedure summons. 

The defendant company applied under Ord. 16, r. 11, of the 
R.S.C. for an order that they should add as defendants two limited 
companies, the Borchard Shipping Agency, Ltd., and Borchard 
(United Kingdom), Ltd., and that the defendant company be at 
liberty to amend their counter-claim by adding those two 
additional defendants as plaintiffs to the counter-claim. 

Wynn Parry, J., said that the court had a discretion under 
Ord. 16, r. 11, in certain circumstances to compel the plaintiff 
to join other parties as defendants as a condition of allowing 
him to proceed with his action. On a fair view of the defence 
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in this action, it was not possible for the defendants to say that 
the addition of either of two proposed new defendants was 
necessary for the determination of the issues raised between 
the plaintiff company and the defendant company by the 
statement of claim and defence. The defendants’ application 
had to stand or fall on their submission that they ought to be 
allowed to have these two further companies joined as defendants 
in order that they might become plaintiffs in the counter-claim. 
In view of the judgment of the Court of Appeal in Norbury 
Natzio & Co., Ltd. v. Griffiths [1918] 2 K.B. 369 he did not 
doubt that there was jurisdiction in a proper case to make an 
order against the will of a plaintiff compelling a plaintiff to 
join other parties as defendants where one of the circumstances 
was that the defendants, and proposed further defendants, 
desired to prosecute a counter-claim against the plaintiff company. 
But he knew of no authority which went so far as saying that the 
court would make an order, as asked in this case, merely to 
enable the proposed interveners to join with the existing defendants 
in prosecuting acounter-claim. It appeared to him that there was 
no jurisdiction to make such an order. In Norris v. Beazley (1877), 
2C.P.D. 80, at p. 83, Lord Coleridge said: ‘‘ It seems tome... 
[that] those words plainly imply that the defendant to be added 
must be a defendant against whom the plaintiff has some cause 
of complaint, which ought to be determined in the action...” 
Even assuming that he had jurisdiction, which in his view he 
had not, he would not have exercised it to make the order asked 
for. Summons dismissed. 

APPEARANCES: Evic Falk and Immanuel Goldsmith (Cardew- 
Smith & Ross) ; F. Ashe Lincoln, Q.C. and E. J. Cohn (A. Kramer 
& Co.). 


{Reported by Mrs. Irene G. R. Mosgs, Barrister-at-Law] [1 W.L.R. 336 


BANKING : FORGED TRANSFERS OF BANK OF ENGLAND 
STOCK: CLAIM FOR RESTORATION TO REGISTER : 
ESTOPPEL: NEGLIGENCE: LIMITATION 
Welch v. Bank of England and Others 


Harman, J. 8th March, 1955 


Action. 

By seven transfers made during the years 1947-51, trust 
property consisting of £10,002 4 per cent. consolidated stock 
was sold by H. M., now deceased, one of the trustees, by means 
of forged transfers and forged authorities, and the proceeds 
converted to his own use. In the first transaction, H. M. forged 
the name of the plaintiff, his co-trustee, on the cheque which he 
received on account of the stock which he had sold and paid it 
into his own bank; that bank knew the plaintiff’s signature 
and queried the transaction with her. The plaintiff accepted 
the false explanation of H. M. that the money was needed for 
the payment of death duties. In the third, fourth and sixth 
transactions the proceeds of the sales passed into the joint income 
account of the trust, and were withdrawn by H. M. because the 
plaintiff had given him (H. M.) blank cheques signed by herself 
to enable him to draw income for the administration of the 
trust. In the second, fifth and seventh transactions, the proceeds 
went straight into the banking account of H. M. by means of 
authorities on which he had forged the plaintiff’s signature. 
The bank alleged, but failed to prove, that on every occasion 
a notice of transfer was sent to the plaintiff. The plaintiff claimed 
that the bank should restore her name to the register as the 
holder of the stock, and that she should be recouped the dividends 
accrued due on the stock since her name was removed; the 
bank, by a letter dated 5th April, 1954, refused to comply with 
her request. The writ in the action was issued on 30th April, 1954. 
The bank brought third-party proceedings against the five 
parties, stockbrokers and jobbers, who had presented the transfers 
to them, claiming indemnities. One of the third parties did not 
appear, the other four joined with the bank in defending the 
action. The third parties who appeared brought fourth-party 
proceedings against the three parties who had presented the 
transfers to them claiming indemnities. Two of the fourth parties 
in turn brought similar fifth-party proceedings against the fifth 
party who had presented the transfers to them. The bank 
contended that the plaintiff was not entitled to be restored to 
the register as the forgeries were due to her own negligence 
and dereliction of duty, vis-a-vis the bank, and that the 
plaintiff was negligent in allowing H. M. to have possession 
of the stock certificates ; they also relied on ss. 2 and 21 of the 
Limitation Act, 1939. The third parties conceded that if the 
plaintiff were successful they were liable to indemnify the bank 
so far as each party was concerned. Similar concessions were 
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made by the fourth and fifth parties to the third and fourth 
parties respectively. 

HARMAN, J., said that an action of this type would lie against 
the defendant bank without joining the transferees of the stock. 
This was shown by a number of cases of which the earliest referred 
to was Davis v. The Bank of England (1824), 2 Bing. 393. It 
had been argued for the defence that as the interest of the plaintiff 
and H. M. in the stock was a joint one she could have no bett«r 
right than he had to complain. That plea relied on Brewer v. 
Westminster Bank, Ltd. [1952| 2 T.L.R. 568, but none of the cases 
in equity were cited there, and although that might be a good 
defence at law, it was certainly no defence in equity. In Barton v. 
London and North Western Railway Co. (1888), 38 Ch. D. 144, the 
Court of Appeal held that this form of action was a proper one. 

It had been in issue at the trial whether the signatures on the 
several transfers and authorities were forged. The plaintiff and 
an expert in handwriting gave evidence, and on the third day 
of the trial this defence was abandoned, and it was admitted 
that none of these signatures was genuine. 

It was objected that the negligence and dereliction of duty 
of the plaintiff as one of the trustees gave H. M., as the other 
trustee, the opportunity of committing the frauds, and that 
the conduct of the plaintiff vis-a-vis the bank was so negligent 
as to disentitle her to relief. It was argued that the plaintiff 
and the defendant bank stood in the relationship of customer 
and banker and that she owed to the defendant bank a duty 
accordingly. He (his lordship) accepted this. It was, however, 
clear from the cases that no negligence could avail the defendants 
unless it amounted to conduct estopping the plaintiff, or, alter- 
natively, to ratification of the defaults of her co-trustee. Moreover, 
the loss had to be a direct result of the negligence. The leading 
case on this point was Young v. Grote (1827), 4 Bing. 253, expressly 
approved in London Joint Stock Bank Ltd. v. Macmillan and 
Arthur [1918] A.C. 777. It was also suggested that there was 
negligence in allowing H.M. to be in possession of the stock 
certificates, but this had been decided not to be negligence in 
Cottam v. Eastern Counties Railway Co. (1860), 1 J. & H. 243. 
And whether or not the plaintiff had received notices of the 
transfers from the bank, the receipt by her of such notices 
afforded no defence to the bank (see Barton v. London and North 
Western Railway Co. (1889), 24 0.B.D. 77). 

It appeared to him, moreover, that equitable principles had to 
prevail, because even though the right of the plaintiff were alegalone 
theremedy she sought was equitable, but in so far as she must be 
taken to have had the proceeds of the forgeries in her hands, or 
directly to have caused the loss, she had to contribute to the price 
the defendant bank would have to pay for stock to make good 
the forgeries. In the first transaction the plaintiff’s conduct 
amounted to an authorisation and ratification ; and in the third, 
fourth and sixth transactions the plaintiff must be deemed to 
have had control of the money before it passed into the account 
of H. M., so that she could not succeed in respect of these 
transactions which resulted from her own negligence. In the 
second, fifth and seventh transactions, the negligence of the 
plaintiff was not directly connected with the loss, nor did her 
conduct amount to an estoppel or ratification, and on these she 
was entitled to succeed. These three transactions amounted to 
£5,502, so that the bank had to replace stock to that extent 
unless it was protected by its last line of defence, the Limitation 
Act, 1939. 

The keeping of the register of Consols was a public duty enjoined 
on the bank, so that the removal from the register of the plaintiff's 
name and the refusal to reinstate it were acts done in pursuance 
of a public duty and the bank was entitled to rely on s. 21 ol 
the statute (see Sloman v. Bank of England (1845), 14 Sim. 475). 
Time under the statute did not run until the refusal of the 
bank to restore the plaintiff’s name to the register, which was 
notified on 5th April, 1954 ; but as forged transfers were nullities, 
time under the statute could not run in any event (see Barton v. 
North Staffordshire Railway Co. (1888), 38 Ch. D. 458; Davis v. 
Bank of England (1824), 2 Bing. 393). 

On the question of costs, the plaintiff had succeeded as to 
more than half of her claim, and she should, as against the bank, 
have four-fifths of her costs to be taxed as between party and 
party. The bank was entitled to recover the plaintiff’s costs from 
the two third parties responsible for the transfers on which the 
plaintiff had succeeded, the liability of those third parties being 
joint and several. All the third parties who appeared had 
relied on the defences of forgery and the Limitation Act, which 
had wholly failed ; each would pay one-fifth of the bank’s costs 
of the action to be taxed as between solicitor and client ; and 
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When testators ask 
your advice.... 





Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of En cctnonenenn ome free Of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 








St. Dunstan's is registered tn accordance with the National Assistance Act, 1948 
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PLANNING 
COMPENSATION 
VALUATIONS 


Under the Town and Country Planning Act, 1954 


This book sets out to to explain the Town and 
Country Planning Act, 1954, in terms of examples 
which can readily be understood. 


%* The relevant provisions of the Act are quoted 
in full with a commentary followed by 
elaborate examples of valuations. 


%* Difficulties of interpretation which have been 
discovered in the course of working out the 
examples are discussed. 


% In each case a solution is offered which 
appears to give the most satisfactory, practical 
answer to the problem. 


% The Act of 1954 is set in its context both 
from a planning and a compulsory purchase 
point of view. 


% For easy reference, there is a table of 
definitions used in the Act. 


Compiled by a surveyor and a lawyer, each an expert 
in his own field, working in the closest harmony, 
this is a work of unique significance. 


39s, post paid 


W. F. Oliver and K. F. Goodfellow 


INCOME TAX: 
MAINTENANCE RELIEF and 
AGRICULTURAL ALLOWANCES 


“It really is a tour de force, and I for one have 
read or heard of no rival work which covers the 
same ground in any comparable detail.’’ 

Journal of the Land Agents’ Society. 


36s. post paid 


F. E. Cutler Jones 


SWEET & MAXWELL °- 2 & 3 Chancery Lane * W.C.2 
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must pay the bank’s costs of the third-party proceedings jointly 
and severally to be taxed as between party and party. The 
third party who did not appear would pay only such costs as 
they would have had to pay on a motion for judgment in default 
of defence. The third parties were entitled to recover all the 
costs for which they were respectively liable from the fourth 
parties who had presented the transfers to them, and the fourth 
parties were entitled to a similar recoupment from the fifth 
party. 

APPEARANCES: Ingress Bell, O.C., C. T. B. Leigh and 
H. A. Kershaw (Bower, Cotton & Bower) ; Sir Andrew Clark, Q.C., 
and Peter Foster (Freshfields) ; Leonard Caplan, Q.C., and Leonard 
Lewis (J. G. Bosman, Robinson & Co.) ; Leonard Caplan, Q.C., and 
Harold Brown (J. G. Bosman, Robinson & Co.) ; G. G. Honeyman 
(Dick Taverne with him) (Chamberlain & Co.) ; Neil McKinnon 
(Chamberlain & Co.) ; S. W. Templeman (J. G. Bosman, Robinson 


and Co.). 


Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [2 W.L.R. 757 


QUEEN'S BENCH DIVISION 
TENANT EVICTED BY LANDLORD PERSONALLY 
WITHOUT SHERIFF 
Aglionby v. Cohen 
Harman, J. (sitting as an additional judge) 
23rd February, 1955 

Action. 

A landlord who had served on a tenant a notice to quit certain 
premises, which was ignored, brought an action to recover 
possession and obtained judgment in default of appearance. 
As the tenant still refused to quit, the landlord, without calling 
in the sheriff, resumed possession, ejected the tenant, and put 
his goods outside. The tenant later succeeded in having the 
judgment set aside by an _ uncontradicted affidavit, which 
Harman, J., described as “a tissue of lies.”’ Leave to defend 
having been given, the action came on for trial, one of the 
questions being whether a landlord who was entitled to possession 
under a judgment was entitled to take possession personally 
without calling in the sheriff. 

HARMAN, J., after holding that the notice to quit was good and 
effective, said that it would have been better if the landlord had 
called in the sheriff. The question was whether he was entitled 
to take the law into his own hands. It was well known that a 
man could turn out a trespasser and his chattels, if no more 
force than necessary was used (Hemmings v. Stoke Poges Golf 
Club {1920} 1 K.B. 720) ; but it might be that a man who obtained 
a judgment under process of law had made a kind of election, 
which ousted him from his common-law rights and made it 
necessary that the process of law should be carried on to its 
logical conclusion. The matter was dealt with in the Annual 
Practice (1955 ed., at p. 842) in the notes under Ord. 47, r. 1, where 
it was said that “a plaintiff having a judgment for possession, 
may, it seems, enter at his own risk without suing out a writ of 
possession, if he can do so without force,’’ that view being 
supported by four very old authorities, including an obiter 
observation of Lord Coke in Harris v. Austin (1615), 1 Rolle 211, 
at p. 213. A contrary view was expressed in Stevens v. Lord 
(1838), 6 Dowl., at p. 266. On the whole, the court was entitled 
to take the view that a man did not lose his common-law rights 
because he invoked the law up to a certain point. By invoking 
the law he had not caused the tenant to change his position, 
so that it was not a case of election. Judgment for the plaintiff. 

APPEARANCES: P. Sieghart (Thornton, Lynne & Lawson) ; 
R. N. Hales (Wegg-Prosser & Co.). 

[Keported by F. R. Dymonp, Esq., Barrister-at-Law} [2 W.L.R. 730 
LANDLORD AND TENANT: JURISDICTION OF TRIBUNAL 
TO EXTEND SECURITY OF TENURE WHEN APPLICATION 
MADE BEFORE BUT HEARD AFTER EXPIRY OF NOTICE 
TO QUIT 
R. v. Paddington (South) Rent Tribunal; ex parte Millard 


Lord Goddard, C.J., Ormerod and Gorman, JJ. 2nd March, 1955 


Application for an order of mandamus. 


A rent tribunal, on an application for an extension of security 
of tenure under s. 11 (1) of the Landlord and Tenant (Rent 
Control) Act, 1949, directed that a notice to quit should not have 
effect until 30th November, 1953. Ona second application by the 
tenant, made before 30th November, the tribunal extended the 
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date until 10th March, 1954, on which day a third application by 
the tenant came before the tribunal for hearing and was adjourned 
until after the determination of proceedings for possession brought 
by the landlord in the county court. The landlord’s claim for 
possession was dismissed and the tribunal heard the adjourned 
application on 25th October, 1954, when they held that they had 
no jurisdiction to determine the application since the notice to 
quit and extension of time had expired. The tenant applied for 
an order of mandamus. 

ORMEROD, J., said that under s. 11 (2) (a), the period was 
frozen until the tribunal had come to their determination ; 
there was still a period, or might well still be a period to run, 
either of the original period of notice or of an extended period 
of notice. Under s. 11 (2) (6) the maximum amount which the 
tribunal were entitled to award in addition to whatever period 
remained was a period of three months, and, therefore, the 
applicant would be entitled, if the tribunal thought it proper, 
to a further period of three months on anything that remained 
of the extended period which was still available to her when her 
application was adjourned. 

Lorp Gopparp, C.J., and GorMAN, J., agreed. Order of 
mandamus. 

APPEARANCES: Miss S. Norwood (Peter Kingshill); Rodger 
Winn (Solicitor, Ministry of Health). 


{Reported by Miss J. F. Lams, Barrister-at-Law] [1 W.L.R, 348 


EVIDENCE: EVIDENCE ACT, 1938: APPLICATION TO 
PUT SIGNED STATEMENT TO WITNESS IN 
RE-EXAMINATION: PERSON INTERESTED 

Cartwright v. W. Richardson & Co., Ltd. 


Barry, J. 7th March, 1955 


Action. 

The Evidence Act, 1938, provides by s. 1: “ (1) . where 
direct oral evidence of a fact would be admissible, any statement 
made by a person in a document and tending to establish that 
fact shall, on production of the original. document, be admissible 
as evidence of that fact ... (ii) if the maker of the statement is 
called as a witness in the proceedings . (3) Nothing in this 
section shall render admissible as evidence any statement made 
by a person interested at a time when proceedings were pending 
or anticipated .’ The plaintiff, a chargehand, was injured 
in an accident which occurred when, in the course of his employ- 
ment by the defendants, he was, with other employees of the 
defendants, lowering a heavy tank into a pit by means of a winch. 
At the hearing of the plaintiff’s action for damages against his 
employers, j/, the assistant brakesman on the winch when the 
accident occurred, gave evidence for the defendants and, after 
his cross-examination, counsel for the defendants sought to put 
to the witness in re-examination a written statement made by 
him shortly after the accident happened, but which he had not 
signed until some years afterwards when he had left the 
defendants’ employ. The statement differed from the account 
of the accident which the witness gave in evidence. The 
defendants claimed that the statement was admissible under 
s. 1 (1) of the Act. The plaintiff objected on the grounds that 
the statement had been made by a person interested, and that 
it would be contrary to the ordinary procedure to put such a 
statement to a witness in re-examination. 


said that, although he understood that such state- 
ments had been allowed to be put in evidence in_ similar 
circumstances, he could not allow the statement to be used 
No application had been made, or could have been made, to treat 
the witness as hostile. The Evidence Act was not intended to 
overrule the ordinary rules of procedure in civil actions. The 
purpose of the application was to shake the faith of the court 
in the witness’s oral evidence, and that was not a proper use of 
the provisions of the Act. Further, on the authorities, the 
witness seemed to be a ‘‘ person interested ’’ at the time when the 
statement was made, as he was then in the employ of the 
defendants and in close association with the work being carried 
out. The material time was when the statement was made, 
not when it was signed. On both grounds, therefore, the statement 
was inadmissible. Statement excluded. 

APPEARANCES: G. G. Blackledge, Q.C., and J. G. Burrell 
(Helder, Roberts & Co., for John A. Behn, Twyford & Reece, 
Liverpool) ; M. Jukes, Q.C., and P. Macnair (Barlow, Lyde & 
Gilbert). 


Barry, J., 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 1 W.L.R. 340 
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FOOD AND DRUGS: DEFICIENCY IN WEIGHT OF BREAD : 
WHETHER RETAILER WITH NO CONTROL OVER BAKING 
GUILTY OF OFFENCE: WEIGHT OF WRAPPED SLICED 
BREAD TO INCLUDE WEIGHT OF WRAPPER 
Trickers (Confectioners), Ltd. »v. Barnes 
Lord Goddard, C.J., Ormerod and Gorman, J]. 
10th March, 1955 
Case stated by the Cardiff Stipendiary Magistrate. 


The defendants sold by retail bread which was delivered to 
them daily by bakers and over the baking of which they had no 
control. An inspector of weights and measures entered their 
shop and weighed twenty-four (eighteen of them wrapped and 
sliced) out of the 14 oz. loaves then in the shop for the purpose of 
sale, and found all the loaves weighed to be deficient in weight 
to some extent. Seven informations were preferred against the 
defendants, the first of which alleged that they had in their 
possession for sale a certain loaf of bread or roll its weight not 
being 14 oz. or a multiple of 14 0z., namely, 10 drams deficient 
of 14 oz., contrary to art. 3 (1) of the Bread Order, 1953; the 
other informations, each in respect of an individual loaf of bread, 
alleged in similar terms deficiencies of 10, 9 and 8 drams. The 
magistrate found, inter alia, that the defendants had not proved 
any deficiency was due to the action of some person over whom 
they had no control as the presence of some of the deficiencies 
could and should have been detected by their servant, and he 
convicted the defendants on each of the informations. The 
defendants appealed. 

LorD GODDARD, C.J., said that the magistrate was right in 
convicting with regard to individual single loaves, because 
the variation in weight was not inconsiderable, and it was only 
if there was an inconsiderable variation in regard to a loaf of 
bread which could be disregarded that the court should have 
regard to the average weight of a reasonable number of loaves. 
In considering whether there was a deficiency in weight in the 
wrapped sliced loaves the magistrate was wrong in ignoring the 
wrapping, for the word “ net ’’’ weight no longer appeared in the 
Order and if either the inspector or retailer unwrapped the bread, 
the whole object of wrapped sliced bread went by the board. 
The wording of art. 3 (b) was disjunctive and therefore, if a 
deficiency was due to a bona fide mistake or to other causes 
beyond his control, the retailer had to show that he had taken all 
reasonable precautions and used due diligence, but if it was due 
to the action of some person over whom he had no control he 
did not have to show those things. That was the view taken by the 
High Court of Justiciary in M’Intyre & Son v. Laird {1943} 
S.C. (J) 96. That ground alone would be enough to upset the 
conviction and in consequence it must be quashed. 


ORMEROD and GorMAN, JJ., agreed. Appeal allowed. 


APPEARANCES: S. M. Noakes (Rhys Roberts & Co., for Hornby, 
Baker, Jones & Wood, Newport (Mon.)); A. P. Roberts 


(Theodore Goddard & Co., for Town Clerk, Cardiff). 


[Reported by Miss J. F. Lamp, Barrister-at-Law] [1 W.L.R. 372 


HIRE PURCHASE: CLAUSE THAT OWNERS MAY 

RECOVER THREE-QUARTERS OF PURCHASE PRICE 

FOR DEPRECIATION ON PREMATURE TERMINATION 
OF HIRING: PENALTY 


Lamdon Trust, Ltd. v. Hurrell and Another 


Denning, L.J. (sitting as an additional judge) 
16th March, 1955 

Action. 

The defendant, having entered into a hire-purchase agreement 
with the plaintiffs in respect of a motor car, the purchase price of 
which was £558, including hiring charge, and having paid a 
deposit and four instalments amounting in all to /302, failed 
to pay the fifth instalment. The plaintiffs terminated the agree- 
ment, retook possession of the car and resold it for £270. They 
then claimed from the defendant £122 under a clause of the 
agreement which required the hirer, if the owners terminated the 
hiring, to pay a sum sufficient to bring up his total payments to 
£425 by way of compensation for depreciation. 

DENNING, L.J., said that the evidence for the plaintiffs showed 
that it was the usual practice of hire-purchase finance companies 
to stipulate for compensation for depreciation at 75 per cent. of 
the price ; so that on the failure to pay one instalment the owners 
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could retake the car, resell it for their own benefit and compel 
the hirer to pay three-quarters of the price. That was altogether 
exorbitant. In Cooden Engineering Co., Ltd. v. Stanford [1953 
1 Q.B. 86, the Court of Appeal held that if such a clause imposed a 
penalty (as opposed to liquidated damages) it was unenforceable 
So that the question was whether the clause in suit was a penalty 
clause. On that question: (1) three-quarters of the total price 
was a rule-of-thumb provision inserted in such contracts without 
regard to the age or condition of the car; (2) if the car was in 
bad repair, other clauses in the agreement entitled the owners to 
recover more than £425 ; (3) if the car was retaken after one month, 
could anyone suppose that the value could have dropped by 
75 per cent., or proportionately, at a later date, if the car was in 
good condition? (4) ifthe car was simply hired out for one month, 
or more, could such a charge have been made? The figure 
of three-quarters was not a genuine pre-estimate of damage 
Cases had been cited in favour of the owners’ contention, but 
they were all either previous to the Cooden I[:ngineering case, 
supra, which established that the question of penalty did 
arise, or were not properly reported with the necessary details 
Looking at the matter in the year 1955, £425 was not a genuine 
pre-estimate of damage, but was an extortionate penalty held 
in tervovem over the head of the hirer. Judgment for the 
defendants. 

APPEARANCES: 8B. Finlay (Darling & 
defendant (the hirer), in person; the second 


guarantor) did not appear. 
Reported by F. R. Dymonp, Esq., Barrister-at-Law 


Taylor); the first 
defendant (the 


[1 W.L.R. 391 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: MAINTENANCE: REASONABLE 
BELIEF IN ADULTERY: MISCONDUCT IN BRINGING 
ABOUT STATE OF AFFAIRS INDUCING BELIEF 
Hartley v. Hartley 
Lord Merriman, P., and Collingwood, | 
2nd February, 1955 
Appeal by a wife against a decision of the Aylesbury justices 
In 1946 the husband went abroad for two years. Whilst 
overseas he heard that a man called Palmer, whose name rumour 
had linked with his wife as early as 1942, had become a lodger of 
the wife’s mother at a boarding-house which she owned next 
door to the matrimonial home. Whenever the husband had 
previously taxed his wife with her association with Palmer sh¢ 
had protested her innocence. Shortly after his return home in 
1948 the wife began to ignore him and cultivate Palmer's 
company. On more than one occasion the husband had found 
Palmer and the wife in the matrimonial home in the early hours 
of the morning, but there was no conclusive evidence of adultery 
Marital intercourse ceased in 1951. One evening in February, 
1954, the husband, when about to enter the matrimonial home, 
looked through the curtains of the front room and saw his wife 
and Palmer kissing and embracing. He did nothing until a week 
later, when he told his wife that she had better go and ask Palmer 
for money when she asked him for some, and taxed her, in her 
mother’s presence, with what he had seen, which she denied. 
In late September or early October, 1954, the husband arrived 
home to find a violent quarrel in progress between Mrs. Palmer, 
Palmer and his wife. In answer to a question from Mrs. Palmer, 
the husband said that he was aware of the association between 
his wife and Palmer. The husband ceased to pay any money to 
the wife and on 2nd November, 1954, after consulting his solicitor, 

he left the matrimonial home. 

The wife issued a summons on the ground of the husband's 
wilful neglect to provide reasonable maintenance for her and for 
the infant child which the justices dismissed. 

Lorp MERRIMAN, P., referred to Glenister v. Glenister |1945 
P. 30 and Chilton v. Chilton [1952] P. 196 and said that the husband 
had relied in his defence upon a belief that his wife had 
committed adultery. , It had, however, been submitted that if 
the wife by her conduct had in fact induced such a belief in the 
husband, the husband ought not to be heard to assert that he 
had such a belief because his conduct had been such that, if 
there had been a substantive charge or a substantive defence 
that she had actually committed adultery, he ought to be held 
either to have connived at it or, at least, to have been guilty of 
misconduct which conduced to such supposed adultery. His 
lordship referred to s, 6 of the Summary Jurisdiction (Married 
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Women) Act, 1895, whereby ‘‘ No order shall be made under 
this Act on the complaint of a married woman if it shall be proved 
that such married woman has committed an act of adultery ; 
provided . that the husband has not connived at, or by his 
wilful neglect or misconduct conduced to such act of adultery,” 
and said that if either of those two provisos were found to be 
proved the husband would neither be entitled to succeed in his 
complaint in respect of that adultery, nor would he be entitled 
to resist the jurisdiction of the court to make the order on the 
ground of that adultery. It had been argued that if those facts 
had been determined with regard to the substantive charge, by 
analogy it must be impossible to assert, of the same set of 
circumstances, that he had been driven from home by a reasonable 
belief, induced by his wife’s conduct, that she had committed 
adultery. In his (his lordship’s) opinion, when a wife’s conduct 
on which a husband relied as creating the alleged belief in her 
adultery had actually been brought about or actively promoted 
by himself, it would be impossible for any court to allow him 
to rely on that so-called belief. It did not matter whether that 
result was arrived at by analogy to the defences of connivance or 
misconduct conducing set out in s. 6, or, more directly and 
simply, as an illustration of the maxim volenti non fit injuria, 
for, in the circumstances supposed he was in the main, if not 
entirely, the author of the alleged wrong in which he affected to 
believe himself to have a real grievance. His lordship then 
considered the evidence and held upon the facts that, while the 
husband, whose evidence had been accepted, had reasonable 
grounds to believe that his wife had committed adultery, his 
conduct had not been such as to amount to connivance or conduct 
conducing. 
COLLINGWOOD, J., concurred. Appeal dismissed. 
APPEARANCES: John Hazel (Lowe & Co.); D. R. Ellison 
(Cree, Godfrey & Wood, for Leather & Stevenson, Aylesbury). 
(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 384 
CASE HEARD 


LEGAL AID: TAXATION: BRIEF FEE: 


OUT OF LONDON 
Young v. Young and Kohler 
Wallington, J. 
Summons (adjourned into court for judgment) 


18th February, 1955 


The petitioner, who was an assisted person, filed a petition 
for divorce in the Oxford district registry in March, 1954, on the 
ground of his wife’s adultery with a named co-respondent. 
Both the wife and co-respondent were served with the petition, 
which included a prayer for costs against the co-respondent ; 
but neither of them filed an answer nor took any part in the 
hearing on 24th June, 1954, when Mr. Commissioner Gallop, Q.C., 
sitting at Reading, granted a decree nisi and ordered the 
co-respondent to pay the costs. The costs of the petitioner 
were ordered to be taxed as between solicitor and client in 
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accordance with the provisions of the Third Schedule to the 
Legal Aid and Advice Act, 1949. When the petitioner’s solicitors 
carried in their bill of costs for taxation, the district registrar 
taxed off the sum of £2 2s. from the charge of {7 12s. for “‘ paid 
his fee and clerk’’ in respect of counsel’s fee on brief. (No 
question arose as to the conference fee.) The following reasons 
were given for objection to the disallowance of this sum: 
‘“(1) That counsel had to travel to Reading from London to 
deal with the case which was in the list at Reading; (2) That 
there is no local Bar at Reading; (3) That the case of Self v. 
Self [1954] P. 480 lays down the principle that in cases where 
the above conditions exist counsel is, in an undefended divorce 
suit, entitled to charge and be allowed on taxation a fee of 
{7 7s. plus clerk’s fee.’’ The district registrar, in giving his 
answers to the objections, said that he was satisfied on the merits 
of the case that a fee of {5 5s. was adequate for the brief. The 
objection appeared to be based upon Self v. Self, supra, rather 
than the merits; but the town in that case, Brighton, was a 
divorce town, and choice had been limited to three local counsel, 
whereas Reading was both a divorce and assize town, and the 
petitioner had a right to choose his counsel from any member of 
the circuit who was on the legal aid panel. A review of taxation 
was sought and the summons served on the co-respondent, who 
took no part in the matter. Argument was in chambers. Cur. 
adv. vult. 

WALLINGTON, J., reading his judgment, said that reliance 
had been placed on the following submissions: (1) That the 
registrar had failed to tax counsel’s fee on the brief on the basis 
of a solicitor and client taxation, but had restricted himself to 
a party and party basis, which was wrong in principle ; (2) That 
the registrar had failed to recognise and give effect to the general 
and proper practice of including in counsel’s fee in a country 
case something for time and expense; (3) That the registrar 
had attempted to draw a distinction between counsel attending 
at a divorce town and counsel attending at an assize town. 
There was no warrant in practice or principle, it was argued, 
for this distinction. The difference between a solicitor and 
client and party and party taxation was well established ; the 
former was “ substantially a party and party taxation on a 
more generous scale.’’ Referring to Self v. Self, supra, his 
lordship said that the registrar had misunderstood the effect 
of that decision, and that in taxing off the two guineas the 
registrar had clearly acted on a wrong principle. It was, 
therefore, necessary to undertake a review of the taxation, 
and, having done so, it was his opinion that the two guineas 
should be reinstated, both on the solicitor and client and party 
and party taxation. Appeal allowed. 

AppEARANCES: RR. J. A. Temple, Q.C., and T. G. Guest 
(Burton, Yeates & Hart for Andrew Walsh, Lightfoot & Co., 


Oxford). 


[Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 395 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SoLiciToRs’ JOURNAL] 


The New Planning Act 

Sir,—I agree with “ J.K.B.’’’s observations on s. 33 inquiries 
(issue dated 26th March, at p. 211) in that inquirers often do not 
appreciate the significance of having the benefit of an existing 
planning permission before being able to secure the full protection 
designed by the section. Nevertheless, many inquiries will 
still be made where such a permission does not exist, simply for 
the purpose of ensuring that there is no immediate risk of a 
compulsory acquisition of the property. Most local authorities 
are taking the procedure seriously—in fact, it is generally held 
that the clerk cannot on his own initiative reply unless the 
authority have already formulated (or said they are not going to 
formulate) proposals in regard to the particular parcel, and 
consequently he first takes instructions from some _ special 
sub-committee constituted for the purpose. 

If the practice of using s. 33 becomes more popular, it may well 
in time be regarded as much common form to make an inquiry 
thereunder, as it now is to make additional inquiries when 


searching in the local land charges register—however illogical 
(as it undoubtedly would be) ‘J.K.B.’’ may regard such a result. 
J. F. GARNER 


Andover. 


Solicitors in the Eighteenth Century 

Sir,—I am working on a study of the importance of the attorneys 
and solicitors in eighteenth century England. I am concerned 
with the nature and variety of their work, and also with the 
development during this period of professional ethics, professional 
solidarity, and the early professional organisations. 

I should be very grateful if any of your readers who know of 
the existence of correspondence, diaries, business papers and the 
like which would throw light on this subject would get in touch 
with me. 

R. Rosson 
Trinity College, 
Cambridge. 





Mr. G. C. Porter, solicitor, of Llandilo, left £46,457 (£46,307 
net). 


Mr. C. R. W. Tindall, O.B.E., senior legal assistant in the 
Office of H.M. Treasury Solicitor, left £83,400 (£83,077 net). 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 


Air Force Bill [H.C.] 
Army Bill [H.C.] 
Consolidated Fund Bill [H.C.] [24th March. 
Mersey Tunnel Bill [H.C.} [22nd March. 
Revision of the Army and Air Force Acts (Transitional 
Provisions) Bill [H.C.] [22nd March. 


[22nd March. 
{22nd March. 


Read Second Time :— 


Copyright and Television Exhibiting Right Bill [H.L.] 
[22nd March. 

National Service Bill [H.C.] (24th March. 

Trustee Savings Banks (Pensions) Bill [H.C.] [24th March. 


Read Third Time :— 


Corn Exchange Bill [H.L.] 

Fisheries Bill [H.C.] 

Northern Ireland Bill [H.C.] 

Public Works Loans Bill [H.C.] 

Road Traffic Bill [H.L.] 

Transport (Borrowing Powers) Bill [H.C.] 


{22nd March. 
{22nd March. 
{22nd March. 
{24th March. 
(24th March. 
{24th March. 


In Committee :— 


Imperial War Museum Bill [H.C.] [24th March. 
Rural Water Supplies and Sewerage Bill [H.C.] 
(24th March. 


HOUSE OF COMMONS 


A. PROGREsS OF BILLS 

Read First Time :— 

British Museum Bill [H.C.] [22nd March. 

To empower the Trustees of the British Museum to lend for 
the purposes of research objects comprised in the collections of the 
Natural History Departments of the British Museum and to 
destroy objects so comprised which have become useless by reason 
of infestation or physical deterioration. : 


Read Second Time :— 


Food and Drugs (Scotland) Bill [H.L.] {24th March. 
Isle of Man (Customs) Bill [H.C.] (24th March. 
London County Council (General Powers) Bill [H.C.] 

[22nd March. 
Oil in Navigable Waters Bill [H.L.] [21st March. 
Pensions (India, Pakistan and Burma) Bill [H.C.] 

(24th March. 


Read Third Time :— 


‘ University of Hull Bill [H.L.] {25th March. 


In Committee :— 


Children and Young Persons (Harmful Publications) Bill 
[H.C.] [24th March. 


B. QUESTIONS 
CHURCH PROPERTY (REPAIRS) 


Sir J. CROWDER said the Church Commissioners had no plans 
for protecting the value of Church property by making loans to 
leaseholders to enable repairs and improvements to be made to 
houses which would otherwise fall into decay. 

Leases granted by the Church Commissioners normally placed 
the responsibility for repairs upon the lessee. As regards improve- 
ments, the Housing Repairs and Rents Act, 1954, enabled a lessee 
whose lease had more than fifteen years to run to go to his local 
authority for a grant, and the Commissioners would always be 
willing to advise a lessee in this matter. {21st March. 


TRADE ASSOCIATION CouRTS (DECISIONS) 


The ATTORNEY-GENERAL said that the withholding of supplies 
to traders in carrying out the decisions of private courts set up by 
trade associations did not constitute an offence punishable with 
the penalties imposed by the Statute of Praemunire. The pro- 
cedure had in any case been obsolete for at least 150 years. 

[21st March. 


INDICTMENT RULES 

Mr. Hector HuGHEs asked the Attorney-General if he was 
aware that injustice might result from the present law and 
procedure relating to the preferment of indictments in criminal 
proceedings. Would he take steps to rectify this and to ensure 
that, whenever a person was committed for trial on indictment, the 
proper officer of the court of trial should be obliged to supply 
a copy of the indictment free of charge to the accused person at 
least five days before the trial. 

The ATTORNEY-GENERAL Said that he did not think that any 
amendment of the law on those lines was called for. He was not 
aware that any injustice or hardship had resulted from the 
operation of the rules as to indictments in their present form and 
there were serious practical objections to the proposal made. 

21st March. 


Foop AND DRuGs (CONSOLIDATION) BILL 


Mr. Amory said that the preparation of the consolidation 
Bill covering the various Food and Drugs Acts was well advanced 
and he hoped to introduce it shortly. [21st March. 


FURNISHED LETTINGS 

Asked whether he would introduce legislation to require that 
furniture in furnished lettings should be equivalent in value to at 
least one year’s rent for such letting, Mr. DUNCAN SaNnpys said 
that a letting was reckoned as furnished for the purposes of the 
Rent Restrictions Acts if that part of the rent of the dwelling which 
was fairly attributable to the use of the furniture formed a 
substantial portion of the whole rent. He doubted whether 
there would be any advantage in replacing this definition, which 
left a discretion to the courts, with the more rigid formula which 
had been suggested. [22nd March. 


HousING REPAIRS AND Rents Act, 1954 
Asked whether he would introduce amending legislation in 
accordance with the request made by the National lederation 
of Property Owners for the repeal of the Housing Repairs and 
Rents Act, 1954, in view of its failure to secure necessary and 
urgent repairs to property, Mr. DUNCAN Sanpys replied that he 
thought it was still too early to assess the effectiveness of the Act. 
22nd March. 


MAGISTRATES’ Courts (POLICE COUNSEL) 


Mr. AWBERY asked the Home Secretary if he was aware that, 
when they appealed against the decisions of a magistrates’ court, 
the police obtained the assistance and advice of counsel, and if he 
would circularise magistrates’ courts reminding them that they 
also had the right to obtain the services of counsel if they con- 
sidered it necessary in the preparation of their case. 

Major LLoyp GEORGE said he had no reason to think that 
justices needed any guidance on this matter, but he would gladly 
look into any difficulties. (24th March. 


BETTING AND LOTTERIES 

Asked if he would consider amendments to the Betting and 
Lotteries Act, Major LLoyp-GEoxGE said that there was a Private 
Member’s Bill before the House which sought to amend the law 
relating to smail lotteries, but he could hold out no hope of legisla- 
tion by the Government on the subject of gambling during the 
present session. [24th March. 

MURDER (STATISTICS) 

Major LLoyp-GEorGE said that in the years 1925 to 1954 
(excluding the period from 14th April, 1948, to 2nd June, 1948), 
358 males who had been convicted in England and Wales of 
murder were executed ; 36 were certified insane after conviction 
and removed to Broadmoor; and 244 had their sentences 
commuted to imprisonment for life. 

A decision to recommend the commutation of a death sentence 
to one of imprisonment for life was taken after consideration of 
all the circumstances of the case, and there were few instances 
in which a decision was taken solely because of the mental state 
of the prisoner or solely because of his age. In no case was a 
decision taken that a reprieved murderer should be detained in 
prison for the rest of his life. (24th March. 
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MONOPOLIES COMMISSION (RESTRICTIVE PRACTICES) 

The PRESIDENT OF THE BOARD OF TRADE said that he expected 
to receive by the middle of the year a report from the Monopolies 
Commission on a reference under s. 15 of.the Monopolies and 
Restrictive Practices (Enquiry and Control) Act, 1948, of certain 
widely prevalent restrictive practices. [24th March. 


STATUTORY INSTRUMENTS 

Abstract of Education Account Regulations, 1955. 
No. 406.) 11d. 

Biackburn Water Order, 1955. 

Blackpool (Extension) Order, 1955. 

Caister Rural (Market Rasen) (Water Charges) 
(S.I. 1955 No. 408.) 

Consular Conventions (United States of Mexico) Order, 1955. 
(S.I. 1955 No. 425.) 

Defence Regulations (Isle of Man) Order, 
No. 421.) 

Derby (Water Charges) Order, 1955. (S.I. 1955 No. 443.) 

Double Taxation Relief (Estate Duty) (South Africa) Order, 1955. 
(S.I. 1955 No. 424.) 5d. 

Double Taxation Relief (Taxes on Income) 
Order, 1955. (S.I. 1955 No. 423.) 5d. 

Double Taxation Relief (Taxes on Income) (Switzerland) Order, 
1955. (S.I. 1955 No. 422.) 8d. 

Durham and Framwelgate (I-xtension) Order, 1955. 
No. 413.) 8d. 

Foreign Compensation (Bulgaria) (Registration) (Amendment) 
Order, 1955. (S.I. 1955 No. 429.) 

Foreign Compensation (Roumania) (Registration) (Amendment) 
Order, 1955. (S.I. 1955 No. 428.) 

Hat, Cap and Millinery Wages Council (Scotland) 
Regulation Order, 1955 (S.I. 1955 No. 418.) 8d. 

Higham Ferrers and Rushden Water Board (Wollaston Works) 
Order, 1955. (S.1. 1955 No. 417.) 


(S.I. 1955 


(S.I. 1955 No. 407.) 5d. 


(S.I. 1955 No. 415.) 8d. 
Order, 1955. 


1955. (S.1. 1955 


(South Africa) 


(S.1. 1955 


Wages 


Import Duties (Exemptions) (No. 2) Order, 1955. (S.I. 1955 
No. 433.) 

Importation of Plants (Scotland) Order, 1955. (S.I. 1955 
No. 405 (S. 44).) 8d. 

Importation of Vegetables (Scotland) Order, 1955. (S.I. 1955 


No. 404 (S. 43).) 5d. 
Lincoln Corporation Water Order, 1955. (S.I. 1955 No. 416.) 
London-Edinburgh-Thurso Trunk Road (Blackford By-Pass and 
West of Blackford Diversion) Order, 1955. (S.1. 1955 No. 409.) 


POINTS IN 


Rent Restriction—WHETHER RENT FIXED UNDER HOUSING 
(RuRAL WorkKERs) Act, 1926, CONSTITUTES STANDARD RENT 

Q. L was the owner of a shop and dwelling-house, in which he 
resided, but owing to lack of trade he closed the shop and 
converted the whoie premises into two cottages with the aid of a 
grant from the county council under the Housing (Rural Workers) 
Act, 1926. Rents were fixed under the conditions of the grant 
at 5s. 5d. JL let one of the cottages to T. The conditions of the 
grant expired in October last, and L gave T notice to quit on the 
date of expiry and at the same time offered him a fresh tenancy 
at 15s. a week. YT remained in occupation and contended that 
the rent was controlled by the Rent Restrictions Acts at 5s. 5d. 
The county council are not required to keep a ‘‘ housing revenue 
account,”’ and 7’s solicitors presumably base their contention on 
Black Mill, Ltd. v. Straker (1949) 2 All E.R. 919. Such contention 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ’’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, tozether with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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London Traffic (Prescribed Routes) (City of London) (No. 2) 
Regulations, 1955. (S.I. 1955 No. 410.) 

London Traffic (Prohibition of Waiting) (Eynsford) Regulations, 
1955. (S.I. 1955 No. 411.) 

Mental Nurses Committee (Election Scheme) Rules, Approval 
Instrument, 1955. (S.I. 1955 No. 402.) 6d. 

Merchant Shipping (Certificates of Competency as A.B) 
(Amendment) Regulations, 1955. (S.I. 1955 No. 400.) 

Merchant Shipping (Foreign Deserters) (United States of Mexico) 
Order, 1955. (S.I. 1955 No. 426.) 

Merchant Shipping (Safety Convention Countries) 
Order, 1955. (S.I. 1955 No. 427.) 

Mid and South East Cheshire Water Board (Water Charges) 
Order, 1955. (S.I. 1955 No. 436.) 

National Health Service (Determination of Regional Hospital 
Areas) Amendment Order, 1955. (S.I. 1955 No. 401.) 

National Insurance and Industrial Injuries (Luxembourg) 
Order, 1955. (S.I. 1955 No. 420.) 11d. 

Nigeria (Constitution) (Amendment) Order in Council, 1955. 
(S.I. 1955 No. 432.) 5d. 

Nigeria (Offices of Governor-General and Governors) (Amendment) 
Order in Council, 1955. (S.I. 1955 No. 431.) 


(Various) 


North Lindsey Water (Barrow-upon-Humber) Order, 1955. 
(S.I. 1955 No. 442.) 5d. 
Petty Sessional Divisions (East Suffolk) Order, 1955. (S.I. 1955 


No. 398.) 6d. 

Portsmouth and Gosport Water Order, 1955. 
11d. 

Rubber Reclamation Wages Council (Great Britain) (Abolition) 
Order, 1955. (S.I. 1955 No. 454.) 

Savings Bank Annuities (Tables) 
No. 419.) 11d. 

Stopping up of Highways (Buckinghamshire) (No. 1) Order, 
1955. (S.I. 1955 No. 388.) 

Stopping Up of Highways (Coventry) 
(S.1. 1955 No. 389.) 

Swinton and Pendlebury (Extension) Order, 1955. 
No. 414.) &d. 

Tanganyika (Legislative Council) (Amendment) Order in Council, 
1955. (S.I. 1955 No. 430.) 8d. 

West Kent Main Sewerage Order, 1955. (S.I. 1955 No. 412.) 8d. 

West Riding of Yorkshire and Bradford (Alteration of 
Boundaries) Order, 1955. (S.I. 1955 No. 387.) 8d. 


Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4._ The price in each case, unless 
otherwise stated, is 4d., post free.] 


PRACTICE 


may well be correct, but there are points of distinction, viz. : 
(1) Black Mill, Ltd. v. Straker decided that the rent could not be 
increased during the term of the conditions of the grant under 
the Housing, etc., Act, 1926; the decision under the Rent Acts 
was per curiam. (2) In Black Mill, Ltd. v. Straker the house had 
been let before the grant was made and the rent imposed by the 
conditions was the same as the standard rent under the Rent Acts. 
In this case, the cottage and the adjoining cottage were constructed 
out of a former shop and dwelling-house and there would seem 


(S.1. 1955 No. 435.) 


Order, 1955. (S.I. 1955 


(No. 1) Order, 1955. 


(S.I. 1955 


to be a “‘ change of identity.”” (3) T did not become tenant till 
1952. The Master of the Rolls, on p. 924, queried the effect on 


normal agricultural rent ’’ where a tenancy was 
Has L, for 


determining the “ 
taken some time after the execution of the works. 
whom we act, any chance of success ? 


A. While we agree that Black Mill, Ltd. v. Straker can be 
distinguished in the ways suggested, we consider that Roberts v. 
Jones (1947) K.B. 221 (C.A.) might prove a more formidable 
obstacle for L to overcome. Scott, L.J., in that case, expressed 
the view that as long as a house is within the Housing 
(Rural Workers) Acts the Rent Restrictions Acts do not apply, 
the reasoning being that (i) the former are general, the latter 
special, legislation, and (ii) the rent fixed under the Housing 
(Rural Workers) Acts is an artificially low one. (And 17s. 6d., 
the new figure, was held to be the standard rent rather than 
7s. 6d. paid while the 1926 Act applied.) As against this, it may 
be pointed out that, in Black Mill, Lid. v. Straker, Evershed, M.K., 
commented somewhat unfavourably on the above conclusion, and 
emphasised the fact that Scott, L.J., did use the qualifying words 
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“The Housing (Rural 
Prima facie, the general is 


“prima facie”’ when developing (i) : 
Workers) Acts are special legislation. 

not intended to override or conflict with the special legislation 
and that the authority concerned in that case was required to 
keep a housing revenue account. Neither decision covers the 
point, and in the face of such a conflict of considerations we cannot 
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say more than that, while we incline to the view that Scott, L.J].’s 
conclusion was sound, the point is very much an open one. We 
would mention that, if such be the case, L, unlike the tenant 
concerned in Roberts v. Jones, could refer the contract to a 
rent tribunal by virtue of the Landlord and Tenant (Rent Control 
Act, 1949, s. 1. 


NOTES AND NEWS 


Honours and Appointments 

Brigadier Sir ARTHUR MAXWELL RAMSDEN, solicitor, of 
Huddersfield, has been elected president of the Bradford Equitable 
Building Society. 

The following appointments are announced from the Oversea 
Service Division of the Colonial Office :— 

Mr. A. A. AbDEMOLA, Puisne Judge, Nigeria, to be Chief 
Justice, Western Region, Nigeria; Mr. T. A. Brown, Puisne 
Judge, Federation of Malaya, to be Chief Justice, Northern 
Region, Nigeria; Mr. A. R. F. Dickson, Magistrate, Nigeria, 
to be Chief Magistrate, Judicial Department, Federation of 
Nigeria; Mr. N. O. A. MorGAan, Magistrate, Nigeria, to be 
Chief Magistrate, Judicial Department, Federation of Nigeria ; 
Mr. N. H. New, Magistrate, Nigeria, to be Chief Magistrate, 
Judicial Department, Federation of Nigeria; Mr. R. S. Rasoot, 
Resident Magistrate, Uganda, to be Senior Magistrate, Uganda ; 
Mr. E. L. St. BERNARD, Crown Counsel, British Honduras, to 
be Resident Magistrate, Jamaica; Mr. V. A. SAVAGE, Magistrate, 
Nigeria, to be Chief Magistrate, Judicial Department, Federation 
of Nigeria; Mr. D. J. SHERIDAN, Director of Public Prosecutions, 
Gold Coast, to be Puisne Judge, Uganda; Mr. P. WartkKIN- 
WILLIAMS, Resident Magistrate, Uganda, to be Senior Magistrate, 
Uganda; Mr. C. J. I. CUNNINGHAM to be Resident Magistrate, 
Northern Rhodesia ; Mr. A. J. JEDDERE-FISHER to be Magistrate, 
Judicial Department, Fiji; Mr. R. MacKay to be Deputy 
Registrar of the High Court, Tanganyika; Mr. I. G. McLEAN 
to be Crown Counsel, Northern Region, Nigeria ; and Mr. P. H. V. 
SMITH to be Resident Magistrate, Nyasaland. 

Mr. ANTHONY PETER MAYER Ntxson has been appointed 
senior assistant solicitor in the town clerk’s department at Oxford. 


Personal Note 


Mr. Harold Bertram Griffin, managing clerk to Messrs. Wilkins 
& Thompson, solicitors, of Uttoxeter, will have completed 
fifty years’ service with that firm on 5th April. To mark the 
occasion gifts will be presented to Mr. Griffin by the partners and 
the staff at a cocktail party. 


Mr. Francis F. Hales, Registrar of Ilford and Southend County 
Courts, was married on 25th March to Miss June G. Smith, of 
Eastcote, Middlesex. 


Miscellaneous 
THE SOLICITORS ACTS, 1932 to 1941 

GEORGE GODFREY PHILLIPS, of 11 Old Broad Street, London, 
E.C.2, Solicitor, having, in accordance with the provisions of the 
Solicitors Acts, 1932 to 1941, made application to the Disciplinary 
Committee constituted under the Act that his name might be 
temoved from the Roll of Solicitors at his own instance on the 
ground that he desires in due course to be called to the Bar, 
an order was, on 10th March, 1955, made by the Committee that 
the application of the said George Godfrey Phillips be acceded to 
and that his name be removed accordingly from the Roll of 
Solicitors of the Supreme Court. 





The office of the East Cornwall Justices’ Clerk has been 
transferred from Plymouth to Saltash by Mr. A. D. Bourne, the 
new clerk. Torpoint office facilities will be provided there after 
each court. 


NATIONAL PARKS AND ACCESS TO THE 
COUNTRYSIDE ACT, 1949 
SURVEY OF PuBLIC RIGHTS OF Way 
The following notices of the preparation of maps and statements 
under the above Act, or of modifications to maps and statements 


already prepared, have appeared since the tables given in vols. 97 
and 98 and at pp. 64 and 154, ante : 


Drarr MAps AND STATEMENTS 


Last date f 
Date of notice receipt of 

representatior 

or objections 


Surveying Districts covered 


Authority 


Caernarvonshire Aberdaron, Dolbenmaen and | 21st March, 0th September 
County Council Llanystumdwy Parishes 1955 1955 
East Suffolk Gipping and Hartismere Rural | 25th March, 2sth April 
County Council Districts further modifica 1955 
tions to draft map and state- 
ment of 26th January, 1954 ; 
Wainford Rural District 
further modifications to draft 
map and statement of 29th 
April, 1953 
East Sussex Bexhill Borough, Burgess Hill, 9 25th March 29th April, 19 
County Council Cuckfield, East Grinstead, 1955 
Newhaven, Portslade-by-Sea 
and Seaford Urban Districts, 
and Hailsham Rural District 
modifications to draft maps 
and statements of 2nd Sep- 
tember, 1953; Rye Borough 
and Battle Rural District 
modification to draft) map 
and statement of 4th 
December, 1953 
Northamptonshire Brixworth Rural District Isth March 29th April, 1995 
County Council modifications to draft map 1955 
and statement of 29th July, 
1953 
Salop County Ludlow Borough and Rural 
Council District, Church Stretton 
Urban District and Parishes 
of All Stretton and Cardington 
in Atcham Rural District 
modifications to draft map and 
statement of 26th June, 1953 
Somerset County faunton Borough and Taunton | 24th March, 30th Septemb 
Council Rural District 1955 1955 
Shepton Mallet Urban and | 23rd February, 31st March 
Rural Districts modifica 1955 1955 
tions to draft map and state 
ment of 6th October, 1953 
Stockport County County Borough 7th March, 20th July, 1955 
Borough Council 1955 
PROVISIONAL MAPS AND STATEMENTS 
~"F 
Last date fe 
Surveying Districts covered Date of notice application 
Authority to Quarter 
Sessions 


East Suffolk Samford Rural District 18th February, 18th March 


County Council 1955 1955 
I:xeter City City of Exeter 17th March, 25th April 

Council 1955 1955 
Southampton Kingsclere and Whitchurch 25th March, 27th April, 

County Council Rural District 1955 1955 


In addition, Southampton County Council announce that they 
have prepared definitive maps and statements covering Lymington 
Borough and New Forest Rural District in respect of which 
applications to the High Court under Pt. III of Sched. I to the 
1949 Act must be made by 14th April, 1955. 


DEVELOPMENT PLANS 


CouNtTy OF BARNSLEY DEVELOPMENT PLAN 


On 12th March, 1955, the Minister of Housing and 
Government approved with modifications the above development 
plan. A certified copy of the plan as approved by the Minister 
has been deposited at the Town Hall, Barnsley, and will be 
open for inspection free of charge by all persons interested 
between the hours of 9 a.m. and 5.30 p.m. from Mondays to 
Fridays, and from 9 a.m. to 12 noon on Saturdays. The plan 
became operative as from 19th March, 1955, but if any person 


Local 
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aggrieved by the plan desires to question the validity thereof 
or of any provision contained therein on the ground that it is 
not within the powers of the Town and Country Planning Act, 
1947, or on the ground that any requirement of the Act or any 
regulation made thereunder has not been complied with in 
relation to the approval of the plan, he may, within six weeks 
from 19th March, 1955, make application to the High Court. 


NEWCASTLE UPON TYNE County BorouGH COUNCIL 
DEVELOPMENT PLAN 

Proposals for alterations or additions to the above development 
plan were on 18th March, 1955, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
within the proposed Princess Street Extension Comprehensive 
Development Area. A certified copy of the proposals as submitted 
has been deposited for public inspection at the City Engineer’s 
Office, Town Hall, Newcastle upon Tyne, and is available for 
inspection free of charge by all persons interested between the 
hours of 9 a.m. and 5 p.m. on Mondays to Fridays, and 9 a.m. and 
12 noon on Saturdays. Any objection or representation with 
reference to the proposals may be sent in writing to the Secretary, 
Ministry of Housing and Local Government, Whitehall, London, 
S.W.1, before 10th May, 1955, and any such objection or repre- 
sentation should state the grounds on which it is made. Persons 
making an objection or representation may register their names and 
addresses with the Newcastle upon Tyne County Borough Council 
on request to the town clerk and will then be entitled to receive 
notice of any amendment of the plan made as a result of the 
proposals. 


WALLASEY DEVELOPMENT PLAN 
The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Wallasey. The plan, as approved, will be deposited in the 
Town Hall for inspection by the public. 


West KipiInG DEVELOPMENT PLAN 

On 12th March, 1955, the Minister of Housing and Local 
Government approved with modifications the above development 
plan. A certified copy of the plan as approved by the Minister has 
been deposited at the County Planning Office, 71 Northgate, 
Wakefield, and at each of the Area Planning Offices in the county, 
the addresses of the latter being as follows :— 

(a) Yorkshire Penny Bank Chambers, High Street, Skipton. 
(b) Salisbury Buildings, Albert Street, Harrogate. 

(c) Standard Buildings, Half Moon Street, Huddersfield. 

(d) 22 Market Place, Pontefract. 

(e) Old Chronicle Buildings, Peel Square, Barnsley. 

(f) County Council Area and Divisional Office, Station Road, 

Doncaster. 

Certified extracts of the plan so far as it relates to the area of 
each non-county borough, urban and rural district council in the 
administrative area have also been deposited for public inspection 
at the offices of those authorities. The copies or extracts of the 
plan so deposited will be open for inspection, free of charge, by all 
persons interested between the hours of 9 a.m. and 5 p.m. each 
week day (Saturdays 9 a.m.—12 noon). The plan became operative 
as from 28th March, 1955, but if any person aggrieved by the 
plan desires to question the validity thereof or of any provision 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
that any requirement of the Act or any regulation made there- 
under has not been complied with in relation to the approvalof the 
plan, he may within six weeks from the 28th March, 1955, make 
application to the High Court. 


Wills and Bequests 
Mr. W. George, solicitor, of Wellingborough, left £45,200 
(£41,487 net). 


OBITUARY 
Mr. L. HORSFIELD 


Mr. Luke Horsfield, solicitor, of Halifax, died recently, aged 84. 
He was admitted in 1908. 
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Me. H. J. JEFFERIES 
Mr. Henry John Jefferies, retired solicitor’s clerk, died on 
lst March, aged 86. He was with Messrs. Potter, Crundwell, 
Potter & Bridge, solicitors, of Farnham, Surrey, for forty-three 
years until he retired in 1941. 


Mr. H. J. LANDER 


Mr. Herbert James Lander, solicitor, of Highgate, London, 
N.6, died on 24th February, aged 69. He was admitted in 1930, | 


A. MATTHEWS 

Mr. Thomas A. Matthews, solicitor, of Hereford, died on 
22nd March. He was awarded the New Inn Prize and the 
Broderip Gold Medal for 1904, and was admitted in 1905. He 
was solicitor to the Three Counties Agricultural Society and to 
the Hereford branch of the National Farmers’ Union. 


Mr. T. 


Mr. R. J. PRESTON 
Mr. Richard James Preston, solicitor, of Norwich, died on 
9th March, aged 62. He was president of the Norfolk and Norwich 
Law Society this year. He was admitted in 1918 and was a 
Freeman of Norwich. 
Mr. J. B. SHARP 


Mr. John Brudenell Sharp, retired solicitor, of Hampstead, 
London, died on 15th March. 


Mr. R. F. WRIGHT 


Mr. Richard Frank Wright, solicitor, of Whitehaven, died 
recently, aged 34. He was admitted in 1949, 


SOCIETIES 


The sixth annual dinner and dance of the Mip-SurrEY Law 
Society was held on 18th March at the Berkeley Rooms, Putney. 
The president of the Society, Mr. J. C. Cotton, O.B.E., presided 
over a gathering of 176 members and guests. The principal 
guests were His Honour Judge A. A. Gordon Clark and Mrs. Clark. 
Other guests of the Society were His Honour Judge Tudor Rees 
and Mrs. Tudor Rees; His Honour Judge Clothier, Q.C., and 
Mrs. Clothier ; Mr. F. H. Jessop (President of The Law Society) 
and Miss Sheila Jessop; the Registrars of the Kingston and 
Croydon County Courts; and the presidents of the Croydon | 
and West Surrey Law Societies. His Honour Judge A. A. Gordon 
Clark and Mr. F. H. Jessop charmed the company with delightful 
speeches in response to the toast ‘‘ Our Guests.’’ Dancing 
completed a most successful evening. 


The sixty-seventh annual general meeting of the MonmMouTH- 
SHIRE INCORPORATED Law SociEty was held at the Law Library, 
Law Courts, Newport, on 25th March, when the annual report 
of the Council was presented. Mr. Roy M. Harmston was elected 
president for the ensuing year, and the following were also 
elected: Mr. Vernon Lawrence and Mr. J. Owen Davis (vice- 
presidents); Mr. J. Kenneth Wood (honorary treasurer) ; — 
Mr. J. B. Rogers (honorary librarian) ; and Mr. W. Pitt Lewis 
(honorary secretary). The following were elected members of the — 
Council: Messrs. R. H. Francis, Norman C. Moses, A. H. Pratt, 
R. J. Rowlands, D. P. Tomlin, B. J. Y. Williams, Joshua Dawson, 
Glyn Evans and D. Kenneth Treasure. 


The annual general meeting and dinner of the BENTHAM CLUB 
were held at University College London on 8th February. 
Professor H. G. Hanbury, D.C.L., delivered his presidential 
address on ‘‘ The Immunity of the Foreign Sovereign in English 


Law.”’ 
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